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ae tor 3 carts, and that on the 6th December by 

carts. I gave my Overseer a written authority 

me, which he was instructed to show to the toU- 

iber 6th I went to the toll in person, and saw 4 or 

ng there. The cartmen said the toll-keeper would 

I told the toll-keeper that the cartmen had a 

let them go. I have been in charge of this road 

frequently passed the toll, payoient of which I am 

' am I obliged to pay, so that the toll-keeper must 

I told the cartmen that they might go on, and 

not stay to see the end. I, virtually, if not in so 

wl edged the pass given on the 6th instant as 

esent on the 4th instant, and believe that the carts 
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were detained solely on the ground of their carrying materials for 
building lines. 

Cross-examined. — These carts are constantly employed on the roads. 
When I came to tlie toll, the bullocks were not fastened to the carts. 
The " lines " to be built are about 8 or 9 iailes off, and are intended for 
coolies employed on the Matale and Dambulla road." 

The following were the passes in question : — 

" Pass free of Alluwihare toll 3 carts loaded with bricks, proceeding to 
Maduwella within 10 miles from the toll station." 

(Signed.) Edw Venning. 
Matale, 4th December, 1873. 

Pelapetwella and Alluwihare tolls. Pass g carts free of toll transporting 
bricks from Matale, within 10 miles, on the upkeep of the road from Matale 
to Dambula. 

(Signed) A. Ponname. 
Overseer, P. W. Department. 
Madawella, 6th December, 1873. 

The Magistrate C Penney) held as follows: "The Courtis isf bpiftion 
that the defendant has detained, both on the 4th and 6th instant, carts 
which were Clearly exempted by the spirit of the Ordinance No. 14 
of 1867. With regard to the objection raised by the Counsel for the 
defence (1) that the materials were for construction of "lines'" and not 
for the repair of the road, the Court holds that the materials for con* 
gtructing dwelling places for the, labourers on the road are equally 
ComjH-ised, by the 7th clause of the Ordinance, with those used in tlie 
repair of the roads, inasmuch as the one is a necessary sequence of the 
other. (2) That the pass was signed by the Overseer and not by 
the Superintending Officer himself. It has been admitted by Oounsel 
that the complainant informed the defendant m person that the pass 
produced on <ihe 6th instant was authorised by him, and hence 
was virtually signed by him, and the pass on the 4th was signed by the 
officer himself. (3) That the pass did not specify the purpose for 
which the bricks were to be used. The 'Counsel for the defence 
made it oBe of his grounds for justifying the act of his -client, b^ore 
tmy ^leidence Was -adduced, that the bricks were intended to btaild 
lines with, a, fact which of itself w«iild show tiiat his client was aware 
of the use to which the bricks were to be ,put: as that is the only ob- 
rect Sought ibr by the clause of the Ordinance which requires the 
pass to specify the employment of the carts it enumerates, it prevents 
the defendants legally taking the objection after inspecting the passes 
in (JOvH-t. The Court in addition holds that the Ordinance does not 
state that the use to which the materials are to be put must be speci- 
fied in the pass, bnt only that the carts are employed in the repair of 
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the roads, which the Court considers sufflcigntly set forth in the pass- 
es filed in the case." The defendiint was accordingly fined B& 50- 
In appeal, per Stewart, J. — " Set aiiide. To sustain this charge 
it was incumbent on the prosecutor tq establish that the requisites 
prescribed by the 7th section of the Ordinance 14 ot 1867, in order 
to exempt carts from toll, were duly observed. The section above 
referred to provides, ' that all persons, vehicles, &c., employed in the 
construction or repair of any road, &c., within ten miles of the Toll 
Station, &c., shall pass without pajfment of Toll, on production of a 
certificate of such emphiyment from the Officer superintending the 
work or survey.' Neither of the documents produced meets tlie 
enactment- The pass dated 4th December does not state nor certify 
tiiat the carts were " employed in the construction or repair of any 
road," and the pass of the 6th December, though fuller than the other, 
and meeting the requirements of the Ordinance in so far that it ex- 
pressly states that the carts were " transporting bricks from Ma- 
tala and within ten miles on the upkeep of the road from Matala 
to DanibuUa," is wholly inoperative, the document being signed by 
an Overseer, and not, as it ought to have been, by the Superintending 
Officer. The Magistrate remarks that the Superintending Officer " in- 
formed the defendant in person that the pass produced on the 6tb 
instant was authorized by him, and hence was virtually signed by 
him." There is however no proof that any of the carts were detain- 
ed subsequent to the acknowledgment of the pass by the complainant, 
nor is the Supreme Court prepared to hold that what may be deemed 
equivalent can legally be substituted for that which is expressly re-- 
quired by Ordinance. Besides, it is obvious that there are good and 
salutary reasons for the certificate being complete in itself." 

p. C. Oalagedera, 1 9646. The defendants were charged with disor- Complainant 
derly conduct. Summons and subpsenas on behalf uf the complainant bound to point 
issued on the 3rd December, and were made returnable on thjc 8th pf ""^ ^'^ 
January. On the 1 8th of December, the Fiscal made a return to the 
efiect that the process-server had not been able to serve the subpse- 
nas as the witnesses were not known to him, and that they required to 
be pointed out. On the case being called on the 8th of January, the 
complainant moved for a postponement on the ground that some of 
his witnesses had not received their subpsenas. The Magistrate 
(Dunlop), however, refused the application in the following terms : 
" Not allowed: as it seems to me, it is a trivial case and only brought 
through spite." The trial of the ca-se proceeded, and the accused 
were found not guilty, the complainant being condemned to pay their 
expenses. 
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PART I.- 



In appeal, per Stewart, J.—" Affirmed. It was the duty 
complainant to point out his witnesses to the Fiscal's officer." 



of the 



Gambling. P. C. JMatara, 72597. This was an appeal against a conviction 
Jurisdiction, by the Magistrate (Jjimeaaa;), under the 19th clause of the Vagrant 
Ordinance, the defendant having been tried without a certificate from 
the Queen's Advocate, and sentenced to pay a fine of Rs. 50, and to 
be imprisoned at hard labor for six months. (Browne for appellant.) 
Per Stewart, J.— "Set aside, and proceedings quashed. The punish- 
ment prescribed by the 19th section of Ordinance 4 of 1 841, under which 
this plaint is laid, places this case beyond the jurisdiction of the Police 
Court without a certificate from the Queen's Advocate, as provided 
by the 99th section of Ordinance 11 of 1868. See judgment of 
Supreme Court in P. C. Colombo, 5400, Grenier's Reports, 1 873, 
p. 23. Also P. C. Pantura, 21181, /6irf, p. 52. There is no certifi- 
cate from the Queen's Advocate in the proceedings." 



stolen cattlet 



P. C. Oalle, 87204. The defendant was charged with having had 
in his possessiiin at Ettillegodde a stolen she-bufialoe "without being 
able to produce a written receipt for the same, in breach of the 21st 
clause of the Ordinance No. 14 of 1859." It appeared from the evi- 
dence that the defendant had produced a receipt, in which the brand- 
marks were described as certain T'amil characters, whereas the 
animal in question was branded m Singhalese. The Magistrate (Lee) 
convicted the accused, holding that •' the receipt produced did not 
apply to the buftaloe in question,'' and sentenced him to fifteen days' 
hard labor. 

In appeal, (Grenier for appellant) per Stewart, J. — "Set 
aside. There is no evidence at ail that the buflaloe referred to in the 
plaint was stolen. The section of the Ordinance under which the 
charge is laid relates to the possession of stolen cattle " 



Previous 
convictions 
should be 
duly proved. 



January 27. 
Present Stewart, J. 
P, C. Matale, 5519. Fifteen defendants were charged with gam- 
bling under the Vagrant Ordinance. Ten of them, having been tried 
and convicted, were severally sentenced by the Magistrate (Penney) to 
pay a fine of Rs. 50 each, excepting two who were sentenced to hard 
labor in the following terms : " the 2nd and 3rd, having been pre- 
viously convicted of this offence in P. 0. 42317, are deemed 'incorri- 
gible rogues' and sentenced to four months' hard labor." 
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In appeal, per Stewart, J.—" Altered by the sentence on the 2nd 
and 3rd defendants being changed into a fine of Rs- 20. The deci- 
sion is in other respects affirmed. The previous conviction of these 
two defendants ought to have been proved." 

P. C. Matale, 5558. The defendant, a kangany, was charged by 
the complainant (Tucker) with gross neglect of duty and disobedience 
of orders. It appeared from the evidence that, on the 3rd of Decem- 
ber last, the accused had been ordered after the day's work to watch 
the store all night, being promised a holiday on the morrow, and that 
he had refused to do so, never having acted as a watcher before. The 
Magistrate (Penney), having held that the order in question was a 
reasonable one, and that no justification was proved for the defence, 
convicted the defendant, and sentenced him to one month's hard 
labor. 

In appeal, (^Grenier for appellant), per Stewart J, — Affirmed. 
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P- C. Kandy, 9fi533. The pliant in this case was as follows: — 
" That the defendant did on the 19th day of November, 1873, at 
Kandy, institute the Kandy Police Court case. No. 96472, on false 
frivolous or vexatious grounds, in breach of the 106th clause of 
Ordinance 11 of 1868." On the returnable day of the summons, the 
Magistrate (PeunycuicK) ordered the case to be struck oil in the fol- 
lowing judgment. " No case I think lies under the clause, -which 
applies only to action taken by the Magistrate at the time of hearing 
the case said to be false. In the case in question, (No. 96472) the 
plaint was withdrawn by complainant, and no application was 
apparently made by the defendant, who might then have possibly 
obtained his remedy under the Ordinance." 

In appeal, per Stewart, J. — " Affirmed for the reasons given by 
the Magistrate." 



Labor 
Ordinance. 



False and 

frivolous 

prosecution. 



P. C. Panadure, 22247 The plaint in this case was : " That the 
defendant abovenamed was, on the night of the 29th instant, found 
in the premises of the complainant without being able to give a satis- 
factory account of himself, in breach of the 6th section, 4th clause of 
the Ordinance No. 4 of 1841." 

The complainant's evidence was to the following effect. 
"I on several occasions warned the accused not to come to my house, and 
so did the headman. I also complained to the Court. On the day in ques- 
tion, I left my house about nine at night, my wife was at home. I returned 
about five in the morning and found the accused inside the house. I found 
him in my wife's room. I seized him and raised an alarm, several persons 
came. The headman also was called, and I gave the accused in charge to 
the headman." 



Vagrant 

Onliuance. 

Adultery 

a crime. 
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6 PART I. 

The Magistrate {Ellis) held as follows : " In this case I think it 
has been proved that accused went to complainant's house on the 
night in question with the object of committing adultery with com- 
plainant's wife. The question therefore arises whether he was in the 
hou.-se with an unlawful purpose within the meaning of the Ordinance. 
It is the unlawfulness of the purpose alone which can render accused 
punishable; if the purpose be not unlawful, his niere presence in 
the house constitutes no crime. Now if accused had committed 
adultery with complainant's wife in his (accused's) own house, he 
would not have been liable to any criuiinal action, and the mere 
fact that the act was performed in complainant's house in no way 
alters its nature. If adultery be a legal crime at all, it is a crime no 
matter where it is committed; if it be not a crime, the fact that it was 
committed in complainant's house is not sufficient to make it one. I 
therefore hold that the simple commission of adultery, no matter in 
whose house, is not a legal offence. And if this be so, accused was not 
in the house with the object of committing a legal offence: he therefore 
was not there f )r an unlawful purpose. It is the unlawfulness of the 
purpose which alone renders accused's presence illegal. It cannot 
therefore be argued that accused's presence in the house makes the 
purpose unlawful ; but it would not have been unlawful any where 
else. I therefore hold that it is not unlawful there. The circum- 
stances as detailed by the witness Radoris and by complainant himself^ 
rendered it unnecessary to demand from accused any account of him- 
self: no sane person could doubt what his purpose was. The ques- 
tion of whether accused could give a satisfactory account of himself, 
therefore, depends on whether his purpose was lawful, as I consider it 
clearly established that he came for the purpose above mentioned and 
no other. It must also be recollected that there is a very stronaf 
presumption indeed that he came at the request of the mistress of the 
house. Accused is acquitted." 

Jn appeal, per Stewart, J. — "Set aside and j udgment of guilty 
entered. It is further adjudged that the defendant be imprisoned at 
hard labor for three weeks. Adultery is undoubtedly a crime accord- 
jag to the Eoman Dutch Law. See Vanderlindeu, p. 353. If there- 
fore the defendant was seized in the complainant's house, he having 
come there with the view of committing adu'tery with the wife of the 
complainant, as has been found by the Magistrate, it follows that the 
defendant was in the house for an unlawful purpose. It is clear, more- 
over, independently of any unlawful purpose, that the defendant, when 
apprehended in the prosecutor's premises, was unable to give any sa- 
tisfactory account of himself." 
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January 29. 
Present Stewart, J. 
P. C Oalle, 87140. The plaint in this case was as follows: False 
"That the deiendant did, on the 16th day of December, 1873, at the information. 
Police Station, GrStlle, wilfully give false information to the complain- 
ant, an Officer of Police, with intent to support a false accusation, to 
wit, that the woman Lokuhami was a prostitute, and that he had 
contracted a venereal disease from her, with a view to subject her to 
the provisions of the Ordinance No. 17 of 1867, in breach of the 166th 
clause of the Ordinance No. 1 1 of 1868." The complainant, who was a 
Police Inspe<itor, deposed that the accused had not toid him that the wo- 
man was a common prostitute. The woman herself, being affirmed, 
stated that she lived in the town of Galle, at " China garden," and had a 
husband; that she had been examined by two Doctorsaud then disoharjr- 
ed. The husband, however, wa> not called as a witness, but Dr. JJeier 
proved that the woman was not venereally affected. The Magistrate 
(Lee) found the accused not guilty in the following terms: "The in- 
fecting of a person with venereal disease is no oftence ander Oi\tiu- 
ance No. 1 7 of 1867, nor is the being a coniinoii prostitute any 
ofleuce thereunder. (( ssiy nothing of the common law.) There is 
no deduction from the fact of the woman having- a venereal disease 
that she is a prostitute, fer less a common prostitute. I hold that the 
information given, though false, was not given to support a false 
accusation." 

In appeal, (the Queen's Advocate for appellant) per Stewart J. — 
" Set aside. Tie Magis-trate finds that the information given by 
the defendant to the Inspector of Police was false. The question for 
cDnsiden»tion is, whether the false charge made by the defendant falls 
within the 166th clause of the Ordinance 11 of 1868. Havingregard 
to the nature of the information and that it was given to an Officer of 
the Police, it is obvious, and it would appear to have been so received 
by the complainant, that the defendant intended to and did in fact 
substantially charge the woman referred to with being a common i 
prostitute. Further, in consequence of the charge, the woman was 
subjected to ooaedical examination under the provisions of the Conta- 
gious Diseases Ordinance, That Ordinance certainly does not in ex- 
press terms enact any substantive punishment for common prostitutes. 
But ujadoubtedly it does subject such women to being called upon to 
appear before the Police Magistrate, as well as to the degrading lia- 
bility of personal examination. A charge entailing such serious con- 
sequences cannot be regarded otherwise than as an accusation within 
the meaning of the clause of the Administration of Justice Ordinance, 
under which the plaint is laid : the very coercion of the woman, and 
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her deprivation of liberty, independently of the infamy attaching to 
the charge, being in themselves in the nature of, if not in effect, penai 
liabilities. There can also be no donbt that to charge a woman with 
being a common prostitute, is to accuse her of a criminal and punish- 
able ofience, according to the Roman Dutch Law. See Vanderlinden, 
p. 356. It is adjudged that the defendant is guilty, and that he be 
imprisoned and kept to hard labor for six weeks." 

Costs. P. C. Panadure, 21838. This was a charge of assault. The corn- 

Contempt, plainant having in the course of the trial abandoned the case, the 
defendant was discharged, and the Police Magistrate (-£Z/?«) cast the 
plaintift in costs (Rs. 15), and further sentenced him on the following 
day, (after duly calling on him to shew cause), to pay a fine of Rs. 1 0, 
for bringing a false and frivolous charge, and an additional fine of 
Ks. 10 for prevarication. In appeal, per Stewakt, J. — Affirmed, 

Labor P. C. Trincomalie, 23985. The plaint was : " that the defendant, 

Ordmance. {jgjng ^ goldsmith, did unlawfully appropriate to himself 3^ pagodas' 
weight of gold of the quantity given to him in the month of May 
] 873, to make a certain jewel, and neglect to complete the same as 
agreed before, in breach of the 1 1th clause of the Ordinance 11 of 
1865." The only evidence in the case was that of complainant who 
stated — 

"In May I gave defendant 8 pagodas of gold to make jewels for my child. 
He commenced the work but did not complete it, and then went and pledg- 
ed the gold to a third party. I pressed him for the gold, and with great 
difficulty he redeemed the pledge — he then gave me this which is a part of 
a gold necklace. I weighed and found it weighed only 4^ pagodas, 3^ 
pagodas were missing. I asked him several times for the balance to be 
completed, since October, but he fails to do the work, or to return me the 
jewelry. He agreed to make the ornament called Kodi, He has not offered to 
make good the gold deficient or to complete the work. The defendant was 
not ill." 

The defendant called no witnesses, but stated " I was ill, so the 
work was not completed." The Magistrate (Templer) held as fol- 
lows. " This trick . of goldsmiths is getting very common in Trin- 
comalie, and the defendant must be made an example of. He is 
sentenced to six weeks' hard labor, and the wages due to him are 
forfeited." 

In appeal, ^&r Stewart J. — "Set aside. The defendant in this 
case is a goldsmith, who undertook to make some articles of jewelry 
for the complainant, but neglected to perform his contract. He was 
not in the service of this complainant, either as a servant or journeyman 
artificer, so as to render him punishable for negligence under the 
Laborers' Ordinance No. 11 of 1865." 
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February 10. 

Present Ceeast, C. J., Stewart and Catlet, J. J, 

P C. Maiara, 72773. The plaint charged the defendants with Security to 
assault. The Police Magistrate (Jumeaux) found them guilty and ^^^ ^ peace, 
fined th em each Rs. 20. He further bound over both parties to keep 
the peace, on the ground that the complainants had provoked the 
■assault. 

In appeal, per Stewart, J. — " Set aside iu so far as the defendants 
are required to give security to keep the peace. In other respects 
the judgment is affirmed. Accused parties before the Police Court, 
except in cases which come under the 2'26th clause, are not liable to 
be fined as well as to be bound over to keep the peace. Under the 
t04th section of the Ordinance 11 of 1868, a Magistrate can only 
require parties to find security to keep the peace where he inflicts 
no other punishment." 



P. C. Oalle, 87121. Theplaint was as follows: 

(i) " That the defendant abovenamed, being the owner of a house at 
China garden and having reasonable cause to believe Punchihamy is a com- 
mon prostitute and affected with a contagious disease, suffered and still suf- 
fers the said woman to resort or otherwise to live in his said house for the 
purpose of prostitution, in breach of the 26th clause of Ordinance 17 of 1867; 

(2) " That the defendant did at the place aforesaid, on the i8th Decem- 
ber aforesaid, unlawfully keep and maintain a certain common ill-governed 
and disorderly house,and in the said house for the lucre and gain of him the 
said defendant did suffer, cause and procure certain men and women of evil 
fame and repute and dishonest conversation to come together and assemble 
on divers occasions, and on such occasions to remain drinking, tippling, 
whoring and misbehaving themselves, to the common nuisance and great 
damage of the liege subjects ot our Lady the Queen and against the peace 
of our Lady the Queen, her Crown and dignity." 

The Magistrate (Zee) found the defendant not guilty on both 
counts in the following judgment: " On the count framed on the 
Ordinance, it was necessary to prove that the defendant was cognizant 
ot facts which gave him reasonable ground to believe the woman to 
be venereally affected. Of this there is no proof On the common 
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Contagious law count there is a decision in point, (Reg. v. Stannard, * 33 L. J» 
Ordiaa^^^ (m. c.) 61) and the defendant cannot under that be convicted." 

In appeal, Kelly, for appellant. It was proved that the defendant 
lived about 75 fathoms from the house in question ; that the woman 
Panchihamy, who was his tenant, was notoriously a prostitute ; that 
she had been treated in hospital for a venereal disease and discharged 
at the end of December; and that the defendant had been seen going 
to her house two or three times in the early part of that month. 
These were facts from which a jury might reasonably infer that the 
defendant knew that Punchihamy was diseased. It was extremely 
difficult to secure direct evidence in such cases. 

Per Ckbast, C. J. — " Affirmed. We feel bound by the authority 
of the English case cited in the judgment." 

Game P. C. Ratnapura, 14268. — This was an appeal against a conviction 

preservation un^ej section 1, clause 11 of the Game Preservation Ordinance 6 of 
1872. (^Ferdinands 3,'aA Layard kn apTpA\&nt.) 

Per Caylbt, J. — " Set aside and verdict of acquittal entered. It 
is not alleged in the plaint nor proved by the evidence that the 
animal was killed during a season which had been declared close by 
notification in the Government Gazette. Indeed, it was admitted at 
the hearing of this appeal that no such notification had been pub* 
lished." 



February 1 3. 
Present Cbeast, C. J., Stewart and Catlet, J. J. , 
Power of P- 0. Colombo, 1 1764. The defendants were charged, under 

Municipal clause 75 of Ordinance 16 of 1865, with having resisted andobstruot- 
Councils- to ed the Police in the execution of a warrant for the removal of a 
remove Small- on ^- ^ ,^ ^ ■, ■< r,^, . , , 

pox patients. °™^"-pox patient to the hospital. The resistance and obstruction 

were duly proved, but the acting Magistrate. (S. Grenier) held the 
warrant illegal and acquitted the accused in the following judgment: 

* The prisoner, being the owner of a house, let out the different apart- 
ments in it separately to young women who, to his knowledge and with his 
consent, used them for the purposes of prostitution. They were meiely 
weekly tenants. The prisoner when he let the rooms knew of the purposes 
to which they would apply them, and fully assented thereto, but he received 
no share of the earnings of the women. He did not live in the house and 
he only went there to collect his weekly rents. He had no other control 
over the tenants than arose from his power as landlord to determine the 
tenancies : — Held, that he could hot be indicted for keeping a disorderlv 
house. [Crown case reserved by Cockburn, C. J., and argued before 
Pollock, C. B., Wightman, J., ■Williams, , J., Channell, B., and Mellor, J.l 
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■ Feb. 13. 
" The defendants are charged with having resisted and obstructed the ' po^er of 
Police in the execution of their duty. The complainant (a Police Manicipal 
Inspector) has produced a warrant addressed to him, signed by the Councils to 
Chairman of the Colombo Municipality, and directing the removal '^^"'"^^tig ^ 
of a Small-pox patient from a house in Hettiawalte to the Small-pox 
hospital. The Court is aware that the Mimicipal Councils have been 
authorized by Regulations proclaimed by the Governor on the 11th 
July, 1873, (vide Oazette of the 12th July,) under the Ordinance » 
of 1866, to order the removal in certain cases of Small-pox patients 
to some public hospital or other place provided by Government. 
But in view of the provisions of clause 185 of the Municipal Councils' 
Ordinance, No. 17 of 1865, and in the absence of any resolution, bye- 
law or record to shew that the Chairman was duly authorized to sign 
on behalf of the Council, I hold this warrant illegal. The complain- 
ant- has had time from the 19th instant to produce such authority. 
He now states he is unable to do so. As the law stands the Chair- 
man is unable to enter into a civil contract on behalf of the Council or 
to issue a single process from the Court of the Bench of Magistrates 
without two other Councillors acting with him. In the present in- 
stance, the power sought to be eiercised is much larger than the au- 
thority involved in signing a contract or issuing a mere subpcena or 
summons; and however much I regret having to acquit the accused, 
who have been proved to have acted in defiance of the Police and of 
an order which the circumstances of the case fully iustilied, I am 
bound to hold the warrant illegal and' acquit the defendants. The 
defendants are accordingly found not guilty and are discharged." 

Jn appeal, per Catlet, J. — " Affirmed. In the absence of any 
proof either way, the authority of the Chairman to issue the order in 
question might probably have been presumed ; but there is actual 
proof that he had no such authority," 



Ji'ebruary 17.. 

Present Creast, C. J., Stbwaet and Catlet, J. J. 

P. C. Ratnapura, 14253. The defendant was charged, under Or- 
dinance 6 of 1 872; with having shot an elk during the close season. 
Jn appeal, against a conviction by the Magistrate {Neville), per 
Catlet J. — " Set aside. No close season was declared by proclama- 
tion in the Gazette until lately, — after the commission of the alleged 
ofience. See decision of the Supreme Court dated 10th February, 
1874, P. G Ratnapura, No. 14268." 
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Po^^ession of p. C. Oalagedera, 19552. The defendant was ctarged, in a plaint 

s pn cattle. £]g^ pjj ^]jg ^^]j November, 1873, with having been in possession of 9 

stolen buflaloe on the 26th June, 1872, in breach of the 21 st clause 

of Ordinance 14 of 18-59. The Magistrate (Dunlop) fovmdhim guilty 

and sentenced him to three months' hard labor. 

In appeal, per Catlet, J. — " get aside and verdict of acquittal en- 
tered. The prosecution was not commenced within three months 
from the commission of the alleged offence, as required by tbe 24th 
clause of the Ordinance 14 of 1859." 



February 20, 
Present Ceeast, C, J., Stewart and Catlet, J. J. 
Evidence P. C. Colombo, 12277. This was an appeal against a conviction by 

should be duly tjjg acting Magistrate (Alwis) on a charge of theft. The only evidence 
'* ""^ ^ ■ reporded was that of the complainant, but in forwarding the appeal 
to the Supreme Court the Magistrate appended the following exjplan- 
atory note to his judgment : "Before I convicted the defendant I 
enquired into the case fully from other witnesses present, but did not 
record the evidence, as I believed the complainant's evidence. I 
would have allowed a postponement if an application was made. I 
have no objection to the case being sent back." 

Per Cbeast, C. J. — " Set aside and case sent back for rehearing. 
The Police Magistrate's proceedings, in making inquiry from witness- 
es without recording their evidence, were seriously irregular. TJiey 
were in direct opposition to the Rules and Regulations for Her Ma- 
jesty's Colonial Service, which order, in Rule 406, Chapter XVI, as 
follows: "No judge presiding on a criminal trial, must upon any 
account fail tp take notes of the evidence adduced." 



February 24. 
Present Creasy, C. J., Stewart and Cayley, J. J. 
False ■^' ^' ^"^''^^f 5621. This was a charge against a married woman for 

information, ia'fing gi'^'en false information to a Justice of the Peace, in breach 
Husband of the 166th clause of Ordinance 1 1 of 1 868.It appeared that the accused 
and wife. had filed a P. C. plaint, chargmg the complainant with assault, and 
that, having affirmed that a summons could not be served she had 
secured a P. C. warrant for his apprehension. It was proved at the 
trial of this case that the defendant's husband had inflicted a cut on 
her forehead with a knife, and that both husband and wife had imme- 
diately after gone to the Aratchy of the village and accused 
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the complainant and another of the assault. The Magistrate 
(Penney) convicted the defendant and sentenced her to pay a fine 
of Rs. 59 ^nd to be imprisoned at hard labor for one mouth. 

Irf appeal, Orfinier for appellant. The law would presume, umier 
the circumstances of the case, that the accused had acted under the 
pperoion of her husband, and there was no evidence to rebut such 
presumptioi}. Further, the charge would not come within the opera- 
tion of the 166th clause, as th« affirmation in question had been 
made before a Magistrate and not a J. P. and that only for the pur- 
pose of obtaining a particular form of process. The false information, 
if any, had been given, in the plaint and had formed the subject of 
adjudication in the Police Court. 

Per Stewart, J. — •" Set aside and judgment of not guilty to be 
entered. The defendant in this case is a married woman, and it being 
proved that the complaint to the Aratohy was made in the presence 
of her husband, the presumption arises that she acted under his 
influence and coercion. This presumption of law is, not rebutte(J, 
but rather strengthened, by the evidence of Rai^g Naida as well as 
that of the Araitchyi. The interpretation clause of Ordinance 11 of 
1868 clearly shows that a Village Peace Officer, such as a Gap 
Arachi, is an officer of Police within the meaning of the 166th 
clause." 



[ Feb. 
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February 26. 
Present Cbeast, C. J., Stewart and Catley, J. J. 

P. C, Kandy,97\\6. The plaint was "that the defendant did, 
On the 17th of January, 1874, atKotabogod(ia,bribe the complainant, 
a police ofiicer, by giving him Rs. 5 when in the execution of his duty, 
in breach of the 60th clause of Ordinance 10 of 1 844." The evidence 
disclosed that the prosecutor, who was a Police constable, had 
detected the illicit sale of arrack at defendant's hou.se, and that the 
accused while in custody had offered the bribe in question. The 
Magistrate {Pennycuick) found the defendant guilty, but expressed 
some doubt as to his jurisdiction, notwithstanding the Queens Advo- 
cate's certificate empowering him to entertain the charge. 

In appeal, per Stewart, J.—" Affirmed. The latter part of the 
60th section of the Ordinance 10 of 1844 must be taken in connec- 
tion with the preceding part of the clause. The ofience charged 
being for a breach of the Arrack Ordinance, an enactment made for 
the protection ofthe revenue, and the Queen's Advocate havino- 
certified that he is content that the case should be presecuted before 
the Police Court, that Court had Jurisdiction to deal with the charge 
under the 99th section of Ordinance 11 of 1868." 
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P. C. Matara, 72597. The proceedings in this case (which are 
reported in page 4) having been quashed on the ground of the 
Magistrate's want of jurisdiction, the complainant obtained the 
necessary certificate from the Queen's Advocate and filed a fresh 
plaint on which the defendant was convicted. 

In appeal, [Layard for the appellant) per Stewart, J.— "Set 
aside and judgment of acquittal to be entered. The proceed- 
iflgs in this case were quashed by this Court on the 20th January 
last, rendering thereby all proceedings therein in the Police Court 
prior to that date, including the plaint, null and void. The pres- 
ent plaint though purporting to be filed on the 29th October; 
within two days of the commission of the offence (27th October) as 
laid in the charge, appears in fact not to have been presented to 
the Police Court until the 4th February, more than three months 
subsequent to the alleged offence. The evidence moreover adduced 
at the second trial in support of the new plaint is only in relation 
to the period referred to in both charges, and does not- in any way 
shew that the defendant kept a place for the purpose of common 
and promiscuous gaming at any time within one month previous 
to the 4th February,the date of the institution of the present charge. 
By the 22nd clause of Ordinance 4 of 1841, for a breach of the igth^ 
clause of which this plaint is laid, no prosecution can be maintain- 
ed against any person under any of the provisions of that Ordinance 
unless the same is instituted before the expiration of one calen- 
dar month next subsequent to the date of the offence." 



Game . 
•Ordinance. 



March 3. 
Present Creasy, 0. J. and Stewart, J. 
■ P. C. Kalmunai, 2240. Four defendants were charged under 
the 1st and 6th sections of the nth clause of the Game Preserva- 
tion Ordinance 6 of 1872. The Magistrate [Hume) convicted the 
1st defendant under both sections and the restunder the 6th section 
and sentenced them as follows : " ist accused to pay Ks. 25 on 
each count ; 2nd, 3rd and 4th to pay a fine of fis. 25 each ; fe, 20 
to informer if not exceeding half recovered." 

In appeal, per Stewart, J-. — " Amended by the fine upon the 
rst defendant for killing game being increased to Ks. 50. The 
fine upon the 1st, 2nd, 3rd and 4th defendants for being found'in 
possession of game to be altered into one fine of Ks. 25 upon all 
the defendants. The rst section of the nth clause of Ordinance 
6 of 1872, which deals with the offence of killing game during the 
close season, leaves the Court no discretion in regard to the amount 
of fine, that clause enacting that the offender ' shall be liable ta 
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a fine of H». 50.' The 6th section is different, any person found 
in possession of meat of game being made liable ' to a fine not 
exceeding Bs. 50,' and consequently punishable in the discretion 
of the Court up to that sum. The defendants having been pro- 
ceeded against under this clause for a joint offence and found 
guilty as joint offenders, the punishment should only be as for 
one offence. The judgment is affirmed as to the share awarded 
to the informer." 



P. C. Colombo, 13076. The defendant, who'was a British sea- 
man, was convicted under the 73rd clause of the Merchant Sea- 
men's Ordinance- (No. 7 of 1863) of an assault on his superior of- 
ficer and sentenced by the Magistrate (Fisher) to imprisonment 
at hard labor for two weeks. 

In appeal, the judgment was affirmed ; and per Stewart, J. — 
" This being an offence of which the Police Court would have had 
cognizance if committed within the limits of its ordinary jurisdic- 
tion, the Act 18 and 19 Vict,,c. 91, sec. 21, empowers the Police 
Court, the prisoner being found within its jurisdiction, to hear and 
•try the case as if such offence had been committed within its lim- 
its." 

P. C. Balapitimodera, 44652. This was a charge of theft. The 
defendants having failed in a counter case which they had brought 
against the complainant for assault, the Magistrate [Gibson] con- 
victed the accused and sentenced them to one month's hard labor 
each, holding that " though the evidence for the complainant is 
weak, the defendants have not proved that they did not commit 
the theft charged and have not attempted to prove any alibi, and 
their counter case has utterly failed." 

In appeal, per Creasy, C. J. — " Set aside. It is evident from 
the judgment that the Police Magistrate considered the proof for 
the complainant too weak to sustain a conviction. This is not a 
case in which evidence is adduced on the other side disclosing 
facts such as make the proof of guilt sufficient. The defendants 
have merely failed in a counter case." 

P. C. Jaffna, 4084. The plaint was " that the defendant did, 
on the i6th instant, at Anecottah, sell toddy in her dwelling 
garden without the required permit, in breach of the Ordinance 
10 of 1844, clauses 39, 40 and 46." The defence was that the ac- 
cused had sold on behalf of her husband, who had a license, dur- 
ing his illness. The acting Magistrate [Thivaites), however. 
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Arrack convicted t"he woman in tlie following ferrfis : " I am inclined to 

A wifTma ''^'"'^ '"^^^ ^^^ ^^'^' °^^ husband having a license is fro cover to a 

«ell on'behaU ""'^^ when selling toddy in the husband's absence. The prisoner 

of her is found guilty and is sentenced to pay a fine of Rs. 20. This fine 

husband. is made heavier than it would have been, if she had not allowed 

men to get drunk in her house.. If the sale was untfue, these men 

would certainly have been called for the defence." 

In appeal, per Creasy, 0. J. — " Set aside. This woman Was 
clearly within the protection given by the 26th clause of Ordinance 
10 of 1844." 

March 10. 
Present Creasy, C. J. and Stewart, J. 
Striking off F. C. Matara, 72852. The defendants were charged with as- 
tases. sault and maliciously injuring complainant's propei'ly. After 

several postponements, the case came on for trial on the 28tK 
February, 1874. The complainant, while under cross-exatnina- 
tion, having admitted that a previous prosecution against the 
same parties and in respect of the same offence had been struck 
off and that he had not obtained the permission of the Court to 
reinstitute the charge, the Magistrate {Jumeaux) made order as 
follows : " For complainant it is contended that the meaning of 
the word ' dismissed' [in clause 5 of Ordinance 18 of 1871] is 
dismissed after evidence has been entered into, and that the for- 
mer case was not ' dismissed' but ' struck off' in complainant'' s' 
absence. In view of the circumstances under which the former 
case was struck off, I grant the complainant permission to bring 
a fresh case and dismiss this case on the ground that complainant 
had not obtained express sanction from the Magistrate." 

In appeal, per Creasy, C. J. — " Affirmed. The words of dlaUse 
5 of Ordinance 18 of 187 1 are general and apply to a case like the 
present. One of the mischiefs which the Ordinance was intended 
to check was the system of bringing men from their homes to the 
Police Court repeatedly on false charges and not appearing against 
them." 



Disorderly P. C. Galle, 87803. The plaint was as follows : 
conduct, « That the defendant did, on the 23rd February, 1874, at MSgalla, be- 

have in a disorderly manner in the public street, in breach of the 2nd clause 
of Ordinance 4 of 184,1 ; and (2) thathe was on the day and at the place 
aforesaid guilty of conduct tending to a breach of the peace." 

It appeared from the evidence that the accused made Use of Very 
indecent language at the complainant while driving past in a car- 
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riage. The Magistrate (Lee) convicted the defendant on both ^^^^^ 
■counts and sentenced him to seven days' invprisonment. 

In appeal, per Stewart, J. — " Amended by the defendant 
being found guilty of disorderly conduct on the first part of the 
charge and sentenced to pay a fine of Bs. 5. The conviction an4 
sentence of imprisonment under the second count are set aside. 
Though the language made use of by the defendant was very 
•disgusting, it does not appear from the evidence that the abuse 
was intended, or meant, or that there was any endeavour on the 
part of the defendant (who was driving past at the time), to pro- 
voke the complainant to commit a breach of the peace, proof 
whereof was essential to render the defendant criminally liable un- 
der the latter part of the plaint. See Chitty's Criminal Law, vol. 
3, P- 849-" 

P. C. Ga//£, 87434. The complainant in this case having been Costs. 
•condemned to pay fis. 10 as costs, the fine was reduced, in appeal, 
toR. 15 and per Stewart, J. — "There is no proof of actual 
■cost being incurred ; and the utmost that should be given is a 
moderate sura for expenditure of time and trouble in attending 
the Court." 

P. C. Matale, S712. The plaint charged the ist and 2nd de- Assault, 
■fendants with having assaulted the complainant and snatched from Gansabawc. 
him Rs. 5, and the 3rd defendant with having aided and abetted 
the others in committing the offence. The Magistrate {Penney) 
having referred the complainant to the Gansabawe, on the ground 
" that the prosecutor had been struck with the open hand," the 
order, in appeal, was affirmed by Stewart, J. 

P. C. Panivila, 14774. This was a charge of cattle trespass Cattle tres- 
under clause 2 of Ordinance 2 of 1835, the damage claimed by P^^^- 
complainant being laid at Es. 375 as assessed by the village head- 
man and three assessors. The Police Magistrate dismissed the 
case on the ground of insufficiency of evidence. 

/« a//tfa/, per Stewart, J. — "Set aside and case remanded 
for further hearing and consideration. The Magistrate does not 
state that he disbelieves the evidence. If the witnesses are be- 
lieved, they prove that one of the trespassing animals belonged to 
the 1st defendant, who should therefore be held responsible for such 
proportion of the damage as it may be fairly inferred that his cow 
contributed to occasion. The damages as assessed by the Aratchy 
certainly seem exorbitant. But the. Magistrate may fix upon such 
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Cattle tres- amount as he may think just and reasonable. Even if, however, no 
" ■ damage be proved, the ist defendant, as the owner of one of the 
trespassing cattle, will be liable to a fine not exceeding five rupees 
under the 4th section of the Ordinance." 

Receiving with P. C. Netuera Eltya, 8990. The defendant, who was a bou- 
guilty know- tique keeper, was charged with having received about three and a 
^ ^^' half measures of coffee from the Dunsiane Estate, knowing the 
same to have been stolen. It was proved that the coffee in ques- 
tion had been sold by three Estate coolies to the accused, who, how- 
ever, when taken up on a warrant, stated to the arresting officer 
" that he had bought the coffee from a woman, and that if he had 
known it was the Master's coffee he would not have purchased it," 
The Magistrate (Hartshorne) dismissed the case" in the following 
terms : " there is no evidence to prove guilty knowledge on the part 
of the defendant, nor is there any evidence from which such guilty 
knowledge can be reasonably inferred." 

In appeal, per Creasy, C. J. — "Set aside and judgment of 
guilty to be entered and defendant is sentenced to three months' 
imprisonmen t with hard labor and to pay a fine of fifty rupees. 
In this case the Police Magistrate states, as the reason for acquit- 
ting, not that he disbelieves the evidence, but that ' there is no 
evidence to prove guilty knowledge.' This makes the question 
one of law on which we can adjudicate. In our opinion there is 
legal evidence, and there is abundant evidence, to prove guilty 
knowledge in the receiver : the defendant received the coffee from 
men whom he knew to be Estate coolies, and whom he therefore 
knew to be men with ample opportun ities for stealing coffee, and 
men not in the least likely to be growers of coffee or honest deal- 
ers in coffee. Further, when the defendant is arrested on this 
charge, he tells a lie about the coffee, and tries to make it believed 
that he got it not from estate coolies but from a woman." 

March 17. 
Present Creasy, C.J, 
Timber Ordi- P. C. Matale, 4568. The defendant was charged with having 
nance. ^-yj timber on crown land, in breach of Ordinance 24 of 1848. It 
was uncertain from the evidence whether the land in question be- 
longed to Punchiralle, one of complainant's witnesses, or to the 
Government, but the Police Magistrate {Penney) convicted the ac- 
cused and fined him Rs. 50. 

In appeal, per Creasy, C. J. — " Set aside and case sent back 
for further hearing. The witnesses whom defendant had ready 
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should have been heard. If he cut the tree by Punchiralle's au- Timber Ordi- 
thority or order or for a valuable consideration paid for it, the case nance, 
would seem to be one in which, the defendant acted under a bona 
fide claim of right, although it may have been erroneous. On the 
other hand, the circumstances under which defendant and Punchi- 
ralle agreed that defendant should cut the tree may have been such 
as to show that they both knew that a fraud on the Crown rights 
was intended." 



P. C, Kandy, 97307. This was an appeal against a conviction Removing 
by the Magistrate (Pennycuick) under the 23rd clause of Ordinance goods in the 
4 of 1867, for resisting and obstructing a Fiscal's officer in the exe- custody of the 
cution of his duty. '^'^^ 

Per Creasy, C. J. — " Set aside. Thedefendants may be punish- 
able for taking away goods while in the custody of the law, but they 
did not obstruct this complainant. See case P. 0. Colombo, 31707) 
reported in Grenier's Reports for 1872, page 3. There is a mis. 
print in the Sth line from the end of 'hat case : the word received 
ought to be removed." 

P. C. Dickqya, 3. The plaint was as follows : Inducing to 

" That the defendant did, on the 22nd day of February, 1874, induce or steal, 

attempt to induce the Store coolies of the complainant to sell coffee to the de- 
fendant by offering them (the coolies) two rupees as a bribe." 

The Magistrate {Temple) found the defendant guilty and sen- 
tenced him to three months' hard labor. 

In appeal, the conviction was quashed ; and per Creasy, C. 
J. — " The plaint discloses no legal offence. The defendant 
ought to be proceeded against for an attempt to induce the coolies 
to steal the Coffee." 



and removal. 



March 23. 
Present Creasy, C. J. 
P. C. Kurenegala, 23299. The plaint was 
"that the defendants did, on the 1 6th and 17th October last, without the forcible entry 

' an/1 r/imnwal. 

authority of a competent Magistrate, forcibly and unlawfully enter into the 
complainant's house and remove therefrom the following property of the 
complainant whilst in his possession, pretending a right thereto, in breach 
of the Proclamation of 5th August, 1819." [Here followed a list of the pro- 
perty referred to.] 

The acting Magistrate (de Li-vera) gave judgment as follows : 
" If there was any forcible removal of the paddy, 1st defendant 
alone is to be held responsible for it. The 2nd, 3rd, 4th and 5th 
defendants appear not to have used any force at all, and in fact 
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Forcible entry do not claim the paddy, ist defendant, it appears, sets irp at 

and removal, ^laim to a portion of complainant's lather's lands by right of his. 

(ist defendant's) mother who, he says, was married in beena- 

This is denied by complainant and his mother. The 2nd, 3rd,. 

4th and 5th defendants are adjudged to be not guilty," 

In appeal, per Creasy, C. J.—" The judgment is affirmed so 
far as it adjudicates on the case. In this case the Police Magis- 
trate has not adjudicated at all respecting the ist defendant. He 
has acquitted the others for reasons, apparently, with, which I do- 
not agree ; but the acquittal must stand affirmed, as the case 
does not in my judgment come within the proclamation of Jth. 
August, 1819,. under which alone the plaint is laid. That procla- 
mation was designed to deal with two classes of offences ; the first 
class includes the offence of violent and forcible possession of land. 
while occupied by another person, arvd the ofience ot violently and; 
forcibly taking the crops of such land while such land is so occu- 
pied. In the next place, the proclamation deals with an offence 
common among the Kandyans at its date, of a man forcibly seizing, 
the goods of another, not because he claims, those goods, but by 
way of reprisal for some previous injury, or by way of material- 
guarantee for the satisfaction of some claim. There oqgjitto have. 
been a. count for assault, and it U still open to the complainant to 
prefer a charge fjpr assault.'" 

Maintenance. P. C. Negombo, 29055. On this case (which is reported' in IE 
(}renier{v. c.) p. 112) being reheard by the Magistrate (Liesching),. 
the accused was fined only 25 cents, in consideration of his hav- 
ing, previously to the trial, tendered sufficient maintenance money.. 
The complainant appealed. 

Per Creasy, C. J. — " Appeal rejected. This is an attempt tO' 
appeal against a sentence as not sufficiently severe." 

Contempt. P- C Kalutara, 497+3. The defendant, who was charged with, 
assajilt, being absent on the day of trial (17th February), the Ma- 
gistrate {Po-wer) issued a warrant, under which he was brought 
up on the 5th of March. He then excused his previous absence 
by pleading that he had been suddenly called away to Negotpbo ; 
but the excuse was held insufficient, and the defendant was fined 
Rs. 2"So, for disobeying the summons of the Court. 

In appeal, per Creasy, O. J. — " Set aside. The propriety of 
fining defendant according to the 107th section of Ordinance 11 
of 1868 4s well as taking himup under a warrant according to sec- 
tion 15 of Ordinance 18 of 1861 is very questionable. Certainly it 
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April 1/.. 

ought not to have been done without giving the defendant a fair Contempt, 
opportunity of proving his excuse." 

April 2. 
Present Caylby, J. 

P. C. Matara, 72636. The defendant, who was a toddy-drawer. Labor OrdU 
was charged with misconduct and leaving service without notice^ nance., 
in breach of clause 1 1 of Ordinance 11 of 1865, The Magistrate 
{^umeaux) acquitted the accused in the following terms : " Gom-- 
plainant admits that the contract or agreement for defendant to 
work for 10 months was a verbal agreement, and that no written, 
contract was entered into : such agreement or contract is not bind- 
ing or legal. The defendant not being paid a daily or monthly 
rate of wages, butgetting a percentage of the profits, is not a menial 
servant and does not come under clause and Ordinance q,uoted." 

In appeal, per C4.XLEY, J. — " Afifirmed. It is admitted by the 
plaintiff in his petition of appeal that the contract entered into by 
the defiendant was for a ten months' service. In order to subject 
either party to the provisions of Ordinance No. 11 of 1865, such 
contract would have tp be in writing and executed by the forraaU 
ities prescribed by the 7th claiise." 



P. G. Na-walapiiiya, 18678. The defendant was charged, under Vagrant Ordi- 
the4th section of clause 3of Ordinance 4of 1841, with having been nance.. 
found in complainant's Estate for an unlawful purpose. 

In appeal, against a conviction by the Magistrate ( Temple), per 
Cayley, J. — " Affirmed. The charge has been laid under the 
3rd instead of the 4th clause of the Vagrant Ordinance, but this 
irregularity cannot have materially prejudiced the defendant." 

April 17. 
Present Stewart, J. 

P. C. Matara, 73248. The plaint was " that the defendant Malicious in» 
did, on the2ist March, 1874, at Carawe, unlawfully and maliciously jury. 
break a fence stick from complainant's garden, and then and there 
strike and beat a dog of the complainant which was chained in 
the house." The Magistrate {Junieaux) convicted the accused 
and fined him Rs. 2 50. 

In appeal, per Stewart, J. — " Affirmed. There is evidence 
that the dog wasmaliciously and wilfully injured by the defendant. 
Dogs are personal property within the meaning of clause 19 of Or- 
dinance No. 6 of 1846, See Hanway v. Boultbee, 4 C. Sc P., 35,0. '•*' 
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stoien^"^'"^ . -P-^. Pa/Mrfar*, 22541. The charge was "that the defendaat 
proper. Juj^ q^ jj^g j^|,j^ March, 1874, possess a carriage lamp of the value 
of Rs. 15, knowing the same' to be stolen property." 

In appeal, against a conviction by the Magistrate (Ellis), per 
Stewart, J. — " Set aside. The charge in this case is bad in- 
that the ownership of the property is not stated in the plaint. It 
is also not alleged, as it ought to have been, that the defendant 
received the lamp in question knowing it to be stolen. When it 
is intended to charge a person with receiving stolen property, he 
should not be charged with possessing the goods, but with receiv- 
ing them knowing the same to be stolen. See B. and V., part 2, 
page 10, per S. C. in P. C, Pangwille, 2254." 

Jirrack Ordi- P. C. Galegadere., 19886. This was an appeal against a convic- 
nancc. tion, under the 13th clause of Ordinance 4of 1841, for selling arrack 
after 9 o'clock p. M. 

Per Stbwaet, J.—" Set aside. The guilt of the accused depends, 
upon whether arrack was really sold after 9 o'clock p. m. The- 
evidence upon the plaint is not very satisfactory, nor does the Ma- 
gistrate distinctly find that the sale took place after that hour, his. 
opinion being that the arrack 'was sold most probably really 
after 9 p. m. by proper time.' According to one of the witnesses 
for the prosecution, the sale took place about 9 or 9.30. There is 
sufficient doubt to entitle the defendant to the benefit of it." 

Jiscal's Ordi- P. C. Kalutara, 30188. The defendants had been convicted, 
nance. under the 23rd clause of Ordinance 4 of 1867, of haying obstruct- 
Junsdiction. ed the complainant, a peace officer, in executing a J. P. warrant. 
In appeal, Grenier, for appellant. There were two fatal irregu- 
larities in the proceedings. The warrant in question, had not beep 
produced, nor had the Queen's Advocate's certificate been obtained 
to confer jurisdiction on the Police Court to entertain the charge. 

Per Stewart, J. — " Set asideand proceedings quashed. This is- 
a charge under the Ordinance No. 4 of 1847, clause 23, which ren- 
ders the accused liable to such punishment 'by fine and impri- 
sonment as it shall be competent to the Court before which he 
may be tried to award.' To allow of such an accusation being 
tried in an inferior Court, the election of the Queen's Advocate is 
necessary. See 119th sec. ofOrd. No. 11 of l868." 

April 22. 
Present Stewart, J. 
Finding un- p. C. Point Pedro, 13899. A conviction by the Magistrate 
claimed pro- (c^-jV^^r^), for a breach of Regulation 15 of 1.823, (which requires. 
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perty. 



•all persons throughout the maritime districts finding -unclaimed Finding un- 
property to bring it to the Constable or Police Vidahn who is to re- '^'^^^t''™" 
port the same to the nearest Sitting Magistrate) was set aside, in 
appeal, in the following terms : " Proceedings quashed. By the 
3rd clause of the Regulation No. 15 of 1823 (No. 19 in the plaint is 
a mistake for 15) under which this charge is laid, the party accused, 
if found guilty, is punishable ' by fine or imprisonment, either 
with or without being employed at hard labor, at the discretion and 
according to the powers of the Court or Magistrate before whom 
such conviction shall take place.' The election of the Queen's Advo- 
cate for the trial of this case in the Police Court was therefore ne- 
cessary to give that Court jurisdiction. See 1 19th section of Or- 
dinance n of 1868." 



nance. 



May 7. 
Present Oayley, J. 

P. C, Pan-wila, 14847. Twenty three coolies were charged with Labor Ordi- 
Tiaving left Lebanon Estate without notice or reasonable cause, in 
treach of the I ith clause of Ordinance 11 of 1865. The Magistrate 
(Pennycuick) acquitted the defendants, on the ground that they had 
acted ftoMajJ'^e, under the belief that certain "slips"* which the 
•complainant {Borron) had signed were acceptances olnotice to quit, 
as misrepresented to them by their Canganies. 

In appeal, [Layard for appellant, Kelly for respondent) the 
judgment was set aside, and the defendants were severally found 
guilty and each sentenced to forfeit all wages due to him or her at 
the time ot leaving service but not exceeding one month's wages. 
And per Cayley, J. — " The defendants have not proved that they 
authorised the Canganies to give notice on their behalf to the com- 
plainant nor that the Canganies did give such notice in their names. 
As, however, the Police Magistrate is of opinion that the defendants 
were misled by the slips given to the Canganies, I think that a 
slight punishment will meet the justice of the case. The Supreme 
Court has frequently pointed out that in cases of this kind it is 
irregular, as a general rule, to charge so many defendants in 
one plaint. Not more than ten should be charged together. It 
does not appear, however, that in the present case parties have 
been materially prejudiced by the course adopted." 

* There were four separate slips produced at the trial. They were ad- 
dressed to four different Canganies and were in one and the same form, 
—as follows : 

" If ; — Cangany pays me the amount of his and his coolies' debts, I 

will next month square their accounts. (Signed) A. G. K. Borron." 
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'Toll Ordi- 
nance. 
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PART I. — 



P. C. Kandy, 97826. The defendant (John Scott) was'cliarged, 
under the 17th clause of Ordinance 14 of 1867, with having forci- 
bly passed and taken his horse over the Teldenia Bridge, without 
paying toll. The complainant being affirmed, deposed as follows 5 

" I am the toll keeper at Teldenia. The defendant passed the Station on 
the 2ist ultimo without paying toll. He shewed a pass from the Kengalle 
Toll Station for a horse and carriage. 

Cross-examined. I was told by the defendant that this was the horse that 
had drawn the carriage. The defendant pointed out the carriage. He said 
it was at the Rest House." 

The Magistrate {P-ennycuick) dismissed the case in the follow- 
ing judgtnent : " I consider that the complainant was not justified 
in demanding toll for the horse, as the sarrie horse with a carriage 
I1 ad passed tbrough a toll-bar which cleared this one; thd toll 
paid having been thus twice the amount payable for the horse 
■alone. The case is dismissed." 

In appeal,{Creasy for the appellant) perCiYLEY, J. — "Set aside 
and the defendant fined Rs. 2, half to go the complainant. The 
only question in this case is, whether the defendant, who had paid 
"toll on a carriage drawn by a horse at the Kengalle Station, was 
•entitled to pass the Teldenia Station without paying toll when 
riding the same horse, which had drawn his carriage through the 
Kengalle gate. It is admitted that payment of toll at the Ken- 
galle Station clears the Teldenia Bridge, but payment of toll on a 
vehicle drawn by a horse will not clear the horse passing without 
the vehicle. As was pointed out in the case No. 6095, P. C. Colom- 
bo [Beiing and Vixnderstraaien, p. 1 1 ) the toll is made by the Or- 
dinance payable on the vehicle drawn by the horse, not on the 
horse drawing the vehicle j and in this respect there is no difference 
between the Ordinance 9 of 1845, upon which that case was deci- 
ded, and the Ordinance 14 of 1867. The vehicle would pass the 
second Station free, but the horse, no toll having been paid on him, 
is still liable to toll at the second bar, unless he should pass it with 
the same vehicle which he drew through the first." 



Assault. P- 0. Kandy, 97825. The same defendant as in the previous 

case was charged with assault by the same complainant, who de- 
posed that, on his attempting to seize defendant's horse by the 
bridle in order to prevent the evasion of toll, the accused had struck 
him with his whip. The Magistrate (Penr/ycuict) entered ajudg- 
ment of dismissal in the following terms : 

" I have already held in the connected case No. 97826 that the 
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'complainant was not justified in demanding toll. Under these cir- Assault, 
cumstances to seize the horse's bridle was a most unjustifiable act 
on his part, and defendant adopted perhaps the most merciful course 
to get him out of the way. (It is not alleged that the blow was se- 
vere.) Case dismissed.'^ 

In appeal, {Creasy for appellant) per CaYley, J. — " Set aside 
and defendant fined Rs. 30. The Supreme Court has held in the 
case 97826 that the defendant had no right to pass the toil-bar 
without paying toll, and his assault on the toll-keeper was unjus- 
tifiable." 



T. C. Panivila, 14774. O" this case (which is reported in page Cattigtfgg. 
tj) being reheard in the Court below, the Magistrate (Pennycuick) ^^^^_ 

pronounced the following judgment : 

" The 2nd defendant is acquitted. As regards the ist defendant 
I have no doubt that he was the owner of one of the cattle that 
trespassed, but I do not consider that it is in any way proved what 
-proportion of the damage was done by that single animal. Any 
number of cattle may have trespassed, and probably did, to have 
caused the very great damage complained of, if the assessment is 
not excessive which I very much doubt. Under the 4th section of 
the Ordinance, the ist defendant is fined Rs. 5, one half to com- 
plainant." 

In appeal, {Kelly for appellant) per Cayley, J. — " Amended by 
the 1st defendant being condemned to pay Rs. 50 to complainant 
instead of the fine of five rupees. Considerable damage has been 
done to the complainant's estate by trespassing cattle, and it is 
proved that one of the animals belonged to the ist defendant. 
The Supreme Court accordingly, when sending the case back at 
tbe last hearing of the appeal, decided that the 1st defendant should 
be held responsible for such proportion of the damage as it might 
te fairly inferred that his cow contributed to occasion. The Police 
Magistrate has awarded no damages, on the ground that it is not 
pVoved what proportion of the damage was done by the ist defen- 
Iferldaht's cow. It is however impossible, where several animals 
Trespass, to ascertain the precise amount of damage done by each. 
IT sucb'had to be done, in no cases of this kind could any damages 
be awarded. But a reasonable inference can be drawn, and this 
is all the Police Magistrate was required to do. The assessment 
of ttle headman is probably excessive, and other cattle may have 
trespassed as well as the four mentioned by the witnesses. But 
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Cattle tres- 
pass. 



there is no evidence of this. Appellant's Counsel agrees to acCepl 
Rs. so, and this appears to the Supreme Court to be a reaspnably 

c^: fy 



fair sum 



May 12. 
t'resent Cayley, J. 

Discovery of ^- ^- Colombo, 12628, The defendant was convicted by the 
new evidence. Magistrate (Fisher) of not maintaining his illegitimate child and 
Rehearing fined Rs. 10. 

refused. j^ appeal, Ramanathen, for appellant, submitted the following 

affidavit with the certificate therein referred to, as shewing that 
the child in question had been baptised in the koman Catholic 
Church at Cottahena, and that the complainant and her husband 
Anenderene had been registered as its parents. 

Ponnoo Modely of Colombo solemnly makes oath and declares that when 
the P. C. case No. 12628, Colombo was pending, he was not aware of the 
existence of the baptismal certificate, herewith attached, of the child for the 
non-maintenance of whom he was ordered to pay a fine of ten rupees in the 
Court below. He further makes oath and declares that he discovered this 
proof only after sentence had been passed. 

In appeal, per Cayley, J. — " Affirmed. In this case I must re- 
fuse to send the case back for a further hearing. I can find iio 
case in which it has been held that the Supreme Court has 
power to remand a Police Court case for further hearing, on 
the ground of the alleged discovery of new evidence. Ill 
the case 48342, P. C. Kalutara, (Grenier, p. 49, 1873) the 
Chief Justice expressed his doubt whether the Supreme Court had 
such power, but it was not necessary to decide the point in that 
case. A Police Magistrate cannot be considered as having com- 
mitted any error in law in the present instance. He decided the 
case according to the best of his judgment upon the evidence ad. 
duced before him, which evidence, if worthy of credit, was amply 
sufficient to warrant the judgment of guilty. The case is quite 
different from one in which the Police Magistrate refuses to post- 
pone a trial, when sufficient grounds to justify the postponement 
have been laid before him by affidavit. It is open to the appellant 
to bring a charge of perjury against the complainant, and if this 
charge should be substantiated. His Honor the Adrninistrator of 
the Government would no doubt be induced to grant a pardon to 
the present appellant." 
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P. C. Negombo, 30120. The plaint (as filed by the Secretary of p^j^^ 
the District Court, who was' complainant on the record) was as information, 
follows ; 

" (i) that the defendant did, on the 5th January, 1874, at Negombo, in 
breach of the i66th clause of Ordinance 11 of 1868, give false information 
to C Liesohing, Esq., a Justice of the Peace,, to the effect that — (the substance 
of the affidavit made by the accused was here recited.) 

" (2) that the defendant did, on a subsequent day, to wit on the 24th day of 
February, 1874, further attempt to support such false charge by giving false 
evidence before the said Justice of the Peace and did adduce evidence in sup- 
port of the original false charge." 

The Magistrate, (iiesc^iw^) convicted the defendant and sen- 
tenced hira to pay a fine of Ks. 50 and the expenses of the prose- 
cutor's witnesses, and also to be imprisoned at hard labor for three 
months. 

In appeal, {Grenier for appellant) per Oayley. J. — " Set aside, 
and defendant found not guilty. The plaint in this case is inform- 
al. It should have alleged that the dfefendant wilfully gave the 
false information, andthat he did so with intent to support an accu- 
sation of cattle stealing. And the second count of the plaint, which 
charges the defendant with giving false evidence at the hearing of 
the Justice of the Peace case, discloses a charge of perjury and not 
a charge under the Ordinance 11 of i868, sec. 166. 1 should not, 
however, have set the case aside on the- ground of technical irregu- 
larities which were not objected to at the trial, unless these irregu- 
larities were shewn to have materially prejudiced the defendant. 
But it appears to me that there is a substantial defect in the proof. 
In the affidavit sworn to before the Justice of the Peace, the de- 
fendant alleges (i-) that on the 28th December some person or 
persons unknown stole a pair of his bulls ; (2) that on enquiry he 
was informed by three persons, whom he naraes,that they had. seen 
Appurala, Juanis Appu.and Gilang driving away "the animals j and 
(3) that on searching he (the present defendant) found one of the 
bulls tied in the jungle and the other slaughtered in the garden 
of one Baronchy. This defendant then charged the said Appurala, 
Juanis Appu and Gilang with cattle stealing. Now there is no 
proof that any one of the above three allegations in the affidavit is ' 
wilfully false or false at all. Indeed, the Police Magistrate ad- 
mits that the defendant's witnesses may have misled, him in the 
first instance. The defendant appears to have been in effect con- 
victed, not for wilfully giving false information in his affidavit, but 
for giving false evidence at the hearing of the cattle stealing case. 
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False infottna- as alleged in tfre second count of the plaint. Such a charge- is one 
tion. of perjury and could not be tried by the Police Court.- Itis very- 
probable that the defendant persisted in going on with the cattle 
stealing case after he had good reason to: believe- it false, but .'he- 
could only be tried in the Police Court for what he stated in- his- 
first information, and this has not been proved to be wilfully false." 



May ig', 
Prese,nt Caylet, J. 

Maintenance. P. C. Matifra, Lr. I. The Magistrate {Jwnf;ec(Ufc) having .re» 
Autre fois fujed, on the ground of a previous acquittal, to issue a sumrapns ore, , 
acqai . ^ plaint which charged the defendant with not supporting his jjle-^; 
gitim^te child, the complainant ap,p£aled., , 

Per Cayley, J. — " Set aside and case seq.t. back to., be pro- 
ceeded wil;h : complainant to be at liberty to amend his plaint. 
The offence is a continuing one, so that the cast, No, 73222' 
wil,l not necessarily be a bar to the present case, which. ..is., 
a charge of non-maintenance for, a period . not,, included, in,,, 
the charge which formed the subject of casi? No. 73222^ Had,- 
there been a distinct adjudication in the case No. 73322. on . 
the question of paternity, I think that it would not be, compe:^ent . 
for the complainant again to raise that issue, iot ntmo. debpnbis.i- 
iiexari ^ro una] et eadem causa, See 5008, P. C Colombo,, 
Grenier's Reports, 1873 (p. c.) 21. But in No.. ■73322, the,Police!,i 
Magistrate expressed his inability to adjudicate! on. the question,- 
of the child's paternity.in consequence of the stafe of the evidence, 
and accordingly discharged, the defendant without even.,forraa,Hy.,.;. 
finding him guilty or not.guilty. Complainant should aver in -hisi ,. 
plaint that the child is the defendant's child." 



Resisting the ^' ^' ^^-ff^"' '339- The plaint was as follows r— " that the- 
Police. defendant did, on the 1st day of April, 1874, at the Police Court, ■ 
Jaffna, resist a Police officer, to wit. Police Sergeant Mayo, 87Q, in ' 
the execution of his duty, in breach of the 7Sth clause of Ordinance 
l6 of 1865." The evidence showed that the accused (a Police, 
Vidahn) was in Court in charge of a prisoner, and that in conse- 
quence of the Magistrate requiring the Police in attendance to stop 
the, noise in Court, the complainant had endeavoured to prevent ' 
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thedefehdant fronr-talkfrig-but had failed.' What tranSpireS-after- Hoisting- -thi' 
wards theeomplainant deposed to as follows : "Defendant continu- Police, 
ed-to talkie I werrt ap-to him and-told him to get up and gooutsidfi; 
He did not do'-so, and. I had to-lift him up by the arms and then ' 
teilhim to go.- He-pushed meback and said ' Do you know who 
I am." He pilshedme -baek. with his hand. The Iirispector carae- 
upand ordered iiim to sit down' andnot talk." He did so. I was 
notrough to him." Theacting Msgistrate {Thtvakes} convicted' 
the .accused and sentenced him to .pay a -fine of five shHlings.- 
In appeal, per Ca-TELJEIC, J.t— " Set aside and defendant found 
not guilty. It is no doubt the duty, of the Police to keep order in; 
Court, but I do-not think that it is necessariiy their duty forcibly 
to eject, without express orders from the presiding Magistrate, a, 
persoBiwhosft duty requires him to remain/in Oourt merely because 
he-is talking.; Not that the Police Serjeant is to blame, for it ap- 
pears that he was not aware that the defendant was in Court in< 
charge of a prisoner whom he could not leave, whereas the defend- 
ant was certainly to blame for not ' desisting from conversation, 
when warned to do so by the Serjeant. I think, however, that the 
chargejas laid in the plaint is not substantiated. It is clear from, 
the judgment by the Police Magis.trale that there was no intentional, 
disttwbance-of the Court- on 'the part of the defendant. He is a. 
respectable Polite Headman, and hada prisoner in his custody at 
the time. As he was seated talking jvith his neighbour, after being, 
warned . to be silent, the Police Serjeant endeavoured to ej,eot him. 
by lifting him up by the arms when he gave the former a piish with, 
his hand. Upon this the Inspector came up and directed the de-. 
fetjdant to sit down and be quiet, and with this direction the de-^ 
fendant immediately complied. The defendant is not charged 
witJi assaulting the Serjeant, but with resistijighim in the execution. 
of his duty, and I think that it would be straining the operation of 
the-Ordinancetoafar to hold that a momentary push with the hand 
(a 'mere push' as the Police Magistrate calls it) given in the im- 
pulse of the moment by a man situated as the defendant was and - 
immediately followed by a complete submission should be con- 
strued into the- commission of the serious offence of resistance to, 
the Police in the execution of their duty.*^ 

May 22. 
Present <;ayl:Ey; J. 
P. C. Naiualapitiya^ 18813: The plaint was as foirows : " thai False- 
the defendant did, in March 1874, at Dickoya, give false'information iiformation. 
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Falseinformar to a Justice of the Peace, in breach of the clause of Ordihancet 

tion. f^o J J jjf jggg^ whereby he wanted 4 people to be arrested." 

In appeal, against a conviction by the Magistrate (Temple), the 
proceedings were quashed ;,and per Cayxey, J. — " Set aside, and. 
proceedings quashed. It does not state that the defendant wilfully 
gave false information, nor does it state to whom the information, 
was given, nor does it state what the information was which is al- 
leged to be false,-nor does it aver that the information was given, 
to support a false accusation or to prevent the detection of any of- 
fence. A summons should not have been issued.on such a plaint."' 



Riotous P. C. Kalutara, 50636. The plaint was " that the defendants, 

conduct. did, on the night of the ist May, 1874, on the Kalutara high road, 

fight and behave in a riotous manner, in breach of section 6, clause 

S3 of Ordinance 16 of 1865." The Magistrate (Poiuer) found the- 

accused guilty and fined them each Rs. 50. 

In appeal, per CAyxEY, J. — " Affirmed. The clause is wrongly 
laid under the 6th article of the 53rd section. of Ordinance No. 16, 
of 1865. That article applied only to- persons who are drunk and 
riotous and has been repealed by the Ordinance 7 of 1873. Riot- 
ously fighting in the high road, however, is an offence at common. 
law, and the defect in the plaint,, which was not objected to in the. 
Court below, cannot have prejudiced the defendants." 



Maintenance. ■P- ^- Panadure, 224201 The defendant was charged with not 
maintaining his wife and two children, in breach of section 2,. 
clause 3 of Ordinance 4 of 1841. It appeared from the evidence 
that the complainant had property of her own, and that she was. 
living on it and that she had separated from her husband (the ac- 
cused) early in 1872, after entering into a. notarial agreement to-, 
the following effect : — 

"-ist. That the parties abov£mentioned, Diwonoharai and Siman Perera,, 
lived as husband and wife for a, long time, but at present as they cannot live 
agreeably and peaceably, and as they apprehend that there will be great 
quarrels and disputes between the:m should they live as husband and wife 
hereafter, they with their own accord and consent have agreed and covenant-- 
ed to live separate from each other, from the date hereof for ever. 

" and. A sum of seventy-five rupees was hereby delivered over to the said. 
Diwonohami by the said Siman Perera for her maintenance from tiis date 
during the existence of her life. 

" 3rd. That the said Diwonohami hath agreed by these presents that she 
will not claim maintenance, or institute any case against the said Siman 
Ferera, charging him with having been undutiful towards his wife hereafter. 
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'*' 4th. The said Siman Perera hath agreed that he ml\ not institute any Maintenance, 
^case against the said Diwonohami, charging her with having been undutif ul 
'towards her husband. 

" Jth. That the female child named Nonoliami, born of Diwonohami for 
the said Siman Perera, was taken charge of by the said Siman Perera, to 
support her till she attains her years of discretion. 

" 6th. It is father agreed, that Siman PerSira is not in charge of any of 
ihe property belonging to Diwonohami, and that Diwonohami is not in 
charge of any of the property belonging to Siman Perera j and that the said 
Siman Perera shall not be entitled to any of the landed properties which the 
said Diwonohami is entitled to through her parents, and that the said 
'Diwonohami shall not be entitled to any landed property which belongs to 
"Siman Perera." 

The Magistrate (Poiver) held as follows: " The accused is 
■clearly liable under the Ordinance to support his child ; the word 
' others' in the Ordinance applies to complainant, his wife, as 
well as third parties. He is found guilty and fined Rs. 5." 

In appeal, {Creasy ioT appellant) per Cayley J. — " Set 4sid6 
■and case remanded for a new trial. I should have sent the case 
back for a further hearing, if the complainant had not been ex- 
amined as a witness ; but, as in these cases a wife is incompetent 
to give evidence against her husband, it will be better that the case 
should go back for a new trial. The Police Magistrate is right in 
holding that the notarial deed of separation does not absolve the 
defendant from the duty of maintaining his wife and children j 
but, as pointed out by Mr. Justice Stewart in the case No. 8ss8Sj 
Police Court of Galle, (Grenier's Reports, 1873, page 93), the 
arrangement effected by such a document may be a circumstance 
to be taken into consideration in determining whether there was 
such a mens rea or mens conscia on the part of the defendant as to 
render him criminally liable. It appears by the deed of separa* 
tion that the parties agreed to live apart and that the defendant 
should have the charge of one of the children named Nonohami, 
and that each party should relinquish all right to any landed 
property to which the other might be entitled. It also appears 
from this deed that the defendant paid over to the complainant 
the sum of seventy five rupees for her maintenance, and the com- 
plainant's first witness states that the complainant has some pro- 
perty of her own. It is also proved by the Police Headman,(if his 
evidence is worthy of credit) that the defendant asked the com- 
plainant to give him one of the children but that she refused. 
There is no evidence of any demand having been made to the de- 
fendant for maintenance, or that the defendant knew that his wife 
and children were not sufficiently provided for. In view of the above 
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-Mamtenance. circumstances, it appears io , me. to b&.quite tp6S8il3ie> tha:t tire de. 

' fendant acted -under the bona fide belief that hebad, by relinquish- 
ing all his rights to his wife's property,, allowed his wife sufficient 
piroperty to maintain herself and her child or children. If this 
view is correct, it would , be. undvily^. pressing the, operation of the 

, Ordinance No. 4 of .1841 to, hold that the-defendant should be 
'decreed an idle or disorderly .personfor not raaiatwing his-faraijy." 

-May i6. 
. . . ; Present" GayIiEY, -J. 

jfurisdidtion. p c:Gampola,2'~,^OJ,. Theplaintchargedtheaccused-withhaving 
seduced six coolies who were bound to serve on complainant's 
•estate, in breach.of the 19th clause of Ordinance i I of r86s. The 
Magistrate {Bell) held as follows : " I am quite clear that the 
defendant came to Mount Tenjple Estate and there seduced' from 
the service of the complainant several coolies. He,' the defendant, 
is found guilty and sentenced to be imprisoned "With hard Jabor for 
the space of three months and to pay a fineofRs. 50 rto be further 
imprisoned until such fine is paid, one monthfor each ten rupees." 
In appeal, per Cayley, J. — " Affirmed, but that part of the sen- 
tence to, be struck off which sentences the defendant to one month's 
imprisonment for each Rs. 10 until the i5ne is paid. Such further 
imprisonment will no doubt be the result of the fine notbeklg paid, 
if, on return of the warrant of distress, :k appears that no suffi- 
cient distress can be had thereon ; but the Police Magistrate has ex- 
ceeded his jurisdiction in adding the further imprisonment to his 
sentence." 



Maintenance. 



i'. C K'awrfy, gi8246. The plaint charged the -defendant with 
not maintaining the complainant and his children by her, in 
breach of the 2nd section, 3rd clause of Ordinance 4 of f84il. The 
Magistrate (Pifrewji^raic^^ delivered thefollowingjudgment : "com- 
plainant is defendant's wife and refused to .go and live with him, 
he being willing that she should do so. Under these circumstan- 
ces I cannot interfere. Case struck off." 

In appeal, per Ca-yle-y, J. — "Set aside and case r-emanded 'for 
further hearing. It is not admitted by complainant, nor is it 
proved, that defendant 'had offered before the period of desertion, 
for which this charge was -fepought, to ta;lce badk his wife. The 
complainant should also have an opportunity of calling witiiesses to 
prove (as she states in her petition of appeal^ that her husband's 
conduct was such as to justify her in refusing to live with tijm. 
See P. €. Galle, 78929, Grenier'e Reports, -1872, page 5." 
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June 2. 
Present Stewart and Oayley, J. J. 
'P. C. Panadure, 22753. The plaint charged the defendants Theft, 
"with having stolen and carried away 13 sugar canes, the property Claim to pro- 
■of the complainant. The Magistrate {Poiuer) held as follows : ^^ ^' 
" I have no doubt that the sugar canes were cut by the defendants ; 
but whether out with the knowledge that they were stealing what 
they have no right to, or under a belief that they, as members of 
the same family, had a share in and right to a portion of the pro- 
duce of the enclosure, is not quite clear. I incline to the former, 
from their after acts which were not those of honest men. But as 
the Supreme Court has on several occasions held that where a 
title to land appears to be in dispute, or the accused in Police 
Court cases appear to have some right or to have acted under the 
belief they had one, the case should not be entertained. I think 
defendants should be discharged. This does not preclude the 
complainant from suing for the value of his canes and damages." 
In (Appeal, per Cayley, J. — " Set aside and remanded for fur- 
ther hearing. This case requires further consideration. Accord- 
ing to the evidence, the ist defendant had no share in or right to 
the land, which appears to have been planted by the complainant 
^nd in his possession. It is not enough for the defendant barely 
to suggest a claim on his part. The Magistrate must determine 
whether the claim is a mere pretence and fictitious or bona-fide." 

June S. 
Present Stewart and Cayley, J. J. 

P. C. Nuivara Eliya, 9079. The complainant, William Smith, Labor Ordi- 
of Mattekelle Estate in Lindoola, charged three Canganies with nance, 
desertion in the following plaint : 

" That the defendants did, while in the service of tlie complainant, refuse 
to attend to work on the 6th May, without any reasonable cause, and did 
leave the service of the complainant on the 7th May, without due notice, in 
breach of the 3rd and nth clauses of the Ordinance No. 11 of 1865." 

The complainant admitted that the accused had not been paid 
their wages for February, March and April, but he explained 
to the Court that the ist and 2nd defendants were nevertheless in 
his debt, (evidently on account of advances) while he owed a 
" small balance" to the 3rd defendant. He also admitted havmg 
received on the nth April a letter from Mr. Proctor Bartholomeusz, 
dated the 4th April, giving notice that defendants would cease to 
work on the 5th May, and asking for a settlement of their account- 



nance. 
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^^''n'n?,"^'" 'T'^^ Magistrate [Hartshorne) held as follows : " The issue 
in this case is very simple and depends upon the date on 
which the notice was given. The notice is dated April 4th. The 
complainant swears that he did not receive it until April nth, and 
produces the original green counterfoil of the registered tetter in 
which it was conveyed to him. The Court is bound to accept it as 
proved that the complainant received the notice on April iithj 
because his evidence to this effect is in no way disputed, and the 
burden of proving the sufficient delivery of notice manifestly falls 
upon the defendants. The defendants ceased to work on May 
5th, and thereby rendered themselves liable to the penalties 
laid down in clause 11 of Ordinance No. 11 of 1865. But Mr- 
Vandort urges in excuse for them their assumed ignorance 
of the law. It would in most cases be reasonable to take this 
into consideration in determining the amount of punishment for an 
offence of this nature, but it is a question which must be wholly 
disregarded in deciding upon the guilt or innocence of an accus- 
ed person j and in the present instance it is urged to no purpose 
in the face of the distinct warning which the complainant gave to 
the defendants, when they ceased to work, that they were violat- 
ing the provisions of the Labor Ordinance. Another objection 
raised for the defence, that the wages of the defendants were un- 
paid, and that they were therefore justified in leaving the com- 
plainant's service when they chose, need not be considered. If 
this was the case, where was the need of any notice at all? But it 
has not been shewn that wages were even demanded, whilst the 1st 
and 2nd defendants actually left their service in the debt of the 
complainant. It may be well for the Court clearly to explain that 
it considers that the notice received by the complainant began to 
run from April nth, the date on jvhich it was received by him> 
and not from April 4th, the date upon which it was written. It is 
clearly the intention of the law that an employer should have one 
whole month's notice of the intention of his servant to leave his 
service and vice versa j otherwise, from easily conceived causes, a 
period of notice might be reduced to merely one day. The Court 
only enters into this question, not because it considers that it ad- 
mits of the least argument, but because the leading Proctor for the 
defence urged that it was one upon which persons might reason- 
ably differ. The Court thus is of opinion that the defendants did 
commit a breach of the Ordinance under which they are charged, 
and in view of the circumstances that tKey acted wilfully and in 
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i June 9. 
spite of the complainant's warning, sentences them severally to Labor Ordi- 
be imprisoned at hard labor for three months." dinance. 

In appeal, per Stewart, J.—" Set aside as to the 3rd defend- 
ant and appellant. It being admitted that wages were due to the 
3rd defendant for more than a month, his claim, under Mr. Bar- 
tholomeusz's letter of the 4th April, should have been paid before 
the 5th May to entitle the complainant to maintain the present 
charge against this defendant for failure to work on the 6th May. 
The judgment is affirmed as to the ist and 2nd defendants." 

June g. 
Present Stevs^art and Caylet, J.J. 

P. C. Panadure, 22782. The defendants were charged with as- Contempt, 
sault. In thfe course of the trial, one of the witnesses, Sanchy 
Hamy, was required by the Magistrate {Green) to give security to 
answer to a charge of contempt in that she had given evidence as 
follows : 

" I am mother of 2nd defendant. Complainant was not assaulted at alL 
fShe is cautioned by the Court.) I did not see the assault. I was in the vil- 
lage that day. I stick to it that there was no assault, though I remember 
tlie dispute perfectly," 

On the following day, the Court made order as follows : " San- 
chy Hamy is brought up. She says she is the mother of three 
children. She is excused being sent up for perjury, and the 
matter is treated simply as contempt, she having been cautioned 
by the Court. Fined rupees five." 

In appeal, Grenier, for the appellants, would not trouble the 
Court as to the conviction of the defendants, as it was a finding 
on facts. The punishment of the witness, however, for contempt 
was wrong, as a mere attempt to deceive the Court by false evi- 
dence did not amount to a contempt. C. R. Colombo, 43832, 
Civ. Min., 17th September, 1866.* 

* Per Curiam : — " That the Judgment of dismissal of the Court of Requests 
of Colombo of the 13th day of June, i866, stand affirmed, but that the order 
for fining the plaintiff and his witnesses be set aside. The Supreme Court 
has repeatedly pointed out the necessity of caution and forbearance in the 
employment by Judges and Commissioners of the power of committing for 
contempt, although the existence of such a power is indispensable for the 
due administration of Justice, and it ought to be firmly'.put in. force on prop- 
er occasions. But it would be hazardous in the extreme to give a general 
sanction to the use of this summary punishment, as it has been used by 
the Commissioner of the Court of Requests on the present occasion, for such 
a mcrel}- constructive contempt as the attempt to deceive the Court by false 



June 16. } ^^ ""^"^ '— 

Contempt. PerCAYLEY, J. — " Affirmed as regards the eonviction of the 
defendants, but set aside as regards the fine of the witness. The- 
witness may have committed perjury, but there is nothing in the 
record of her evidence to shew that she was guilty of such prevari- 
cation as would amount to contempt of Court. I-t may be well tO' 
bear in mind, as observed by this Court in No. 43832, C. R. Co- 
lombo, Supreme Court Minutes, 17th September, 1866, that mere 
falsehood does not necessarily amount ta prevarication." 

June la. 
Present Stewart and Oayley, J. J. 
A defendant p, Q. Jaffna, 5535, The complainant (a toddy-renter) charged 
"p' ^f ?"^'"? two defendants with a breach of clauses 39, 40 and 4& of the Ar- 
entitled to ex- '^^'^ Ordinance lo of 1844. The 2nd defendant, a married wo- 
penses. man, who was living on the land in question with her h usband, 
was absent on the day of trial when the charge was withdrawn^ 
evidently by pre-arrangement. The acting Magistrate (rATfaJ^es)) 
condemned the complainant to pay two rupees to the 2nd defend- 
ant " for having made her an accused for the purpose of annoy- 
ing her." 

In appeal, per Stewart, J. — ^'Set aside. The 2nd defendant 
not having attended, no expenses or payment could be awarded 
to her." 

June 16. 
Present Stewart and Cayley, J. J. 
Malicious !■- jo_ q^ Ratnapura, 14567. Ten men were accused of maliciously 
I'^y* pelting stones at complainant's house and destroying about loo" 
tiles, in breach of clause 19 of Ordinance 6 of 1846. The iVIagis- 
trate {Nevill,) after hearing evidence, held as follows :. " This is a 
gross misjoinder. There is no tittle of evidence to shew that the 
2nd, 5th, 6th, 8th and loth defendants were in any way guilty of 
the charge or accessory to the malicious injury to thereof. The 
charge against the 1st and 9th defendants rests on one witness' 
evidence. Without saying that there never cam be eases of such flagrant 
and insolently audacious falsity as to amount to contempt of Court, we 
have no hesitation in saying that such cases must be very extreme and very 
rate } and that the present case is not one of themv It may be well to beat 
in mind that mere falsehood does not amount to prevarication, and we 
would draw attention to the valuable advice, as to committals for contempt, 
which is contained in the judgment of the Supreme Court, delivered by Sii 
William Rowe on the 3rd of June, 1857, in case 18928, C. R. Jaffna, which 
isrepoitediapartllof Lorenz's Reports, page ftj. Civ. Min. Sept. I7tb, 1866. 
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evidence onfy. Such a wilful misjoinder prejudices the other de- Malicious in= 
fendants illegally and unfairly, and is not to be tolerated. De- i*"^/- 
(endants discharged from trial." 

In appeal, per Cayley, J. — " Set aside and case sent back for 
further hearing and adjudication. The Police Magistrate does 
not say that he disbelieves the evidence, but he has appa- 
rently discharged all the defendants, on the ground that there is 
no evidence against several of them,and that the defendants gener- 
ally have been prejudiced by the improper joinder of these per- 
sons. This is, no doubt, a ground for looking with suspicion upon 
the complainant's ease, but it is not a legal bar to the prosecution ;. 
nor need the defendants^against whom there is evidence, necessa- 
rily be prejudiced by the course adopted by the complainant; for 
it will be competent for the Police IVlagistrate, at the close of the 
case for the prosecution,, to- discharge those defendants against 
whom he considers the case not proved, and allow the other de- 
fendants to call them as witnesses for the defence." 



P. C. Kegalle, 36791. This was a charge, under the Timber timber Ordi. 
Ordinance, against two defendants who were found guilty by the nance.. 
Magistrate (Steivart) and sentenced to pay a fine of fifty rupees 
each. 

In appeal, per Ca^yley, J.—" Affirmed, but altered by the 
amount of the fine being reduced to rupees fifty, aS one fine for 
one offende j and it is adjudged that the defendants do pay the 
said sum. See P. 0. Kalutara, 49704^ Greriier's Police Court. 
Reports, 1873, page iii*" 

yujie 19. 
Present Stewart and Cayley, J;. J. 

P. C. Kandji, 98585. The accused appealed against the judg- Practice^ 
ment of the IVlagistrate {Pennycumk), on the ground that when Plea., 

the charge had been read to him in the Court below, he had plead- 
ed not guilty, but that the Interpreter, having misunderstood the 
plea in Tamil, had incorrectly conveyed to the Magistrate the plea 
of guilty. This allegation was supported by an affidavit. In for- 
warding the record to the Supreme Court, the Magistrate wrote 
— " This is evidently an afterthought. The prisoner said ' guilty 
because he was brought to the Court' y being told that he must 
plead distinctly 'guilty' or ' not guilty', he distinctly pleaded 
' guUty.' " 

Per Stbwart, J. — " Affirmed." 



June 19. \ 



38 PART ^. — 



Striking off P. C. Galle, 88414. This was a case of assault (certified by Dr. 
cases. Meir, Asst. Col. Surgeon, as to contusions and wounds) which the 
Magistrate (Afff) struck off the roll, remarking "complainants 
not ready. No cause shewn by affidavit." 

In appeal, the complainants prayed for a rehearing, on the plea 
that they " were not aware of the new practice of procuring af- 
fidavits stating the reasons why parties are not readyi" 

Per Cayley, J. — " Affirmed. The complainants should apply to 
the Police Magistrate for leave to reinstitute their complaint, if 
their witnesses were absent on the day of trial without any default 
of their own," 



keep the peace. ^' <?• ■^<'''«'^. 6258. Of four defendants who were charged with 
assault, the Magistrate (PfK^eji) acquitted two, and ordered the 
rest " to give security in Rs. 500 each for good behaviour and to 
keep the peace tor six months." 

In appeal, {Ferdinands for appellants) per Stewart, J. — " Al- 
tered by the defendants being each required to find security, to 
keep the peace in the sum of rupees three hundred and for the 
period of three months. A Police Magistrate, as such, has no 
power to bind over parties to their good behaviour. Under the 
104th clause of the Administration of Justice Ordinance, a Magis- 
trate may in certain cases bind over parties to keep the peace, but 
not in a sum exceeding three hundred rupees or for a period exf 
ceeding three months." 

Timber Ordi- 

Sentence' in- ^- ^- ^t^'^te, 4568. On this case (which is reported' in page 
creased at a, 18) being returned to the Court belOw, the complainant called no. 
re-hearing, further evidence, but the Magistrate [Penney) having heard only 
the witnesses for the defence, reconvicted the accused and sen- 
tenced him, in addition to the former fine of Rupees 50, to be im- 
prisoned at hard labor for ten days. 

In appeal, Ferdinands, for appellant. Even assuming that the 
verdict was correct, the Magistrate had no right to increase the sen- 
tence which he apparently did to punish the defendant for the origi- 
nal appeal. [Oayley, J. A rehearingof the wholecase was order- 
ed by the Supreme Court, and in imposing the sentence in question 
the M agistrate has not exceeded his jurisdiction. The law gives us 
no authority to interfere.} It was hard enough for an accused 
party to be denied the right of appealing against a finding on 
facts, however erroneous that finding might admittedly be, but to 
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be denied redress as against such punishment as was obviously Timber Ordi 
excessive was to be told, what the law proverbially never recognis- " 

ed, that there might be a grievous wrong without a remedy. The 
Chief Justice had in a case reported in II Grenier, p. 48, very pro- 
perly reduced a sentence on the ground that it was disproportion- 
ate to the offence tharged. [Stewart J. — There an error in 
law had been committed, for the assault t:oraplained of having 
been nominal the punishment should legally have been nominal 
and not substantial. The defendant in this case may petition the 
Governor if so advised.] 
Per Curiam. — Affirmed, 



June 23. 
Present Stewart and Cayley, J. J. 

P. C. Negombo, Lr.A. — The complainant charged the defendant Refusal of 
•(a constable^ with having "knowingly and with evil intent exceeded process, 
bis powers, in searching complainant's house without a warrant for 
alleged stolen property. On being examined, the complainant 
stated — " Defendant came to the house saying certain jackets, 
stolen from a third party, were said to be secreted in my house. 
He sealed up a certain box of mine supposed to contain those 
jackets : that is all I complain of." The Magistrate {Lieschi?ig) 
thereupon held that the constable could hardly be said to have 
exceeded his powers and refused process. 

In appeal, per Stewart J, — " Set aside and remanded for fur- 
ther hearing. Neither the plaint nor the examination of the com- 
plainant discloses that no offence, or one not cognisable by the Po- 
lice Court, was committed. It is only in such cases that process 
can be legally refused." 

June 26. 
Present Stewart and Catley, J. J. 

P. C. Galle, 88747. This was a charge under the Vagrant Ord- Gambling 
inance, " for keeping, holding and using a boutique for the pur- 
pose of common or promiscuous gaming with dice." The Magis- 
trate {Lee) convicted the defendant. 

In appeal, Ondatjie, for appellant. There is no evidence of the 
kind of gambling carried on in the boutique in question. (Van- 
derstraaten's Reports, 18/0, p. 40 ; Grenier's Reports, 1S72, p. 15.) 
[Cayley, J. — The cases cited refer to gambling, not to keeping a 
gambling house.] But both offences come under the same clause. 

Per Cayley, J.— "Set aside and case remanded for further 
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'Gambling. hearing. There is no evidence gf the kind of gaming that the 
house was kept for, and that gaming was of the nature referred to 
in the ipth section of Ordinance 4 of 1841. The gaming as laid in 
the plamt should be proved." 



•Security to !f- P- Matara, Lr. A. — Ttie complainant submitted in the Court 
ikeep the peace, below an affidavit charging the persons therein named with unlaw- 
<Jansabawes fuUy assembling to commit a breach of the peace. Having been 
•e^tobindOTrr" ""^f^rred by the J. P. [^Hmeaiix)\.o the Gansabawa, he appealed. 
Per Stewart, J. — " Set aside and remanded for the charge to 
be entertained. The Justice of the Peace is bound to make due en- 
quiry into the charge preferred by the complainant, and^ to deal with 
it as the circumstances of the case rnay require. Village-tribunals 
have no power, under the Village Communities Ordinance, 26 of 
1871, to bind over parties to keep the peace." 

'Sub-renter ot p. Q^ Chavakachcheri, 25. This was an appeal against an or- 
tofile a'n'an- '^^'""°^ ^^^ Magistrate [Drieberg), holding that the complainant, 

stamped ^^ sub-renter of tolls, had no right to file an unstamped plaint, 
iplaint, in mat- /« a/^ea?, per Cayley, J. — "Set aside, and case sent back to 
ters relating be proceeded with. We think that the defendant, who in point 
to his rent, ^f f^j-f represents the original renter, and does so under the license 
of the Government Agent, must be treated as a Government ren- 
ter under the ist section of Ordinance 18 of 1 87 1, and is accord- 
ingly entitled to file an unstamped plaint in matters relating to his 
rent," 



Possessing P. C. Matara, 73527. The proceedings in this case were 
stolen proper- quashed, as the plaint charging the accused with " possessing sto- 
'y- len property knowing the same to be stolen" was held to disclose 

no legal offence. The offence ought to have been laid as " re- 
ceiving the stolen articles knowing the same to have been stolen." 

June 30. 
Present Stevi'art and Cayley, J. J. 

Maintenance. P. C. Kandy, gjS^g- This was a charge for maintenance under 
the Vagrant Ordinance. The Magistrate {Pennycuick) found the 
accused guilty in the following terms : " The Defendant has 
pleaded guilty of this charge once in case No. 96021, nor does he 
show now that he has since offered the complainant any support." 
In appeal, per Catlby, J. — "Set aside and defendant found not 
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guilty. It was incumbent upon the complainant to prove that the Maintenance, 
'defendant has neglected to maintain her since the last case was 
'decided, and this she has failed to do." 



P. C. Colombo, 13932. Two defendants having been found Jurisdictioti. 
guilty of assault, the iMagistrate (CoWo//)/) sentenced the ist de- Sentence as to 
fendant to 3 months' imprisonment at hard labor, aind " further to non-payment 
ipay a fine of Rupees 50 — in default of payment, one month's hard 
labor for each Rupees 10 unpaid.'^ 

In appeal, per Cayley, J. — ■' Affirmed, except as to that part 
of the sentence which sentences ist defendant to one month's hard 
labor foir each Rupees io of the fine unpaid. This will be the re- 
'sultof the non-payment of the fine, if there is no sufficient-distress'; 
ibiitasthe Police Magistrate has already sentenced the ist defend- 
ant to 3 months' imprisonment, he exceeded his jurisdiction by 
adding a further term to the sentence." 



P. C. Badulla, 17032. The defendant was "charged with not Maintenance, 
maintaining his wife and children. The wife under cross-exami- Wife not a 
■nation stated — "The defendant had frequently ill-treated me, <^°'"P«'«"'wi'> 
and I consequently left him. I went back to him several times, ti"^u^' a 
but was always ill-treated again." The Magistrate (^'^a^i/e) bound to sup- 
however entered a verdict of acquittal, in view of defendant's wil- port family 
fingness to support his family -if they should return to his house. leaving his 

In appeal, per Cayley, J. — " Set aside and case sent back for ''°"^^ °" ac" 
■a new trial. If the complainant can satisfy the Police Magistrate '°"°' °' 
that her husband's ill-usage was such as to compel her and her 
children to leave his house, he will be hable to maintain them, al- 
though they refuse to live with him. He cannot evade his liability 
to support his family by his own misconduct. See 98246, P. C. 
Kandy, Grcniei , 1874, p. 32 (P. C. Rep.) It is to be observed that 
the complainant is not a competent witness against her husband, 
■and must not be examined at the new trial." 



P. C. Matale, 6753. In this case the complainant had been AppeaU 
properly referred by the Magistrate {Penney) to the Gansabawe, 
as the assault complained of was of a trifling character. The com- 
plainant was further ordered to pay each of the defendants Rs. i, 
and Rs. S"25 as Proctor's fee. An appeal against this order was 
filed but was rejected by the Magistrate '• as the Supreme 
Court has already affirmed a precisely similar case of this 
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Appeal. Court." Subsequently, however, the record was sent for by the 

Supreme Court on the motion of Counsel. 

Per Stewart, J.—" Affirmed. The Police Magistrate must 

always forward petitions of appeal when duly filed, whether there 

be valid grounds for the same or not."" 

Refusal of P. C. Matara, Lr. K. The plaint was " that the defendants, 
process. jij^ ^n the 23rd June, 1874, at night, assault and beat complain- 
ant at her house, and steal and take away, brass lamps, &c., being 
the property of the complainant." The Magistrate, {Jumeaux) 
made the following order in refusing process : File civil action.. 
Complainant admits the accused are all related to her, and Ifved, 
in her house." 

In appeal, per Cayley, J — " Set aside and case sent back to, 
be proceeded with. The plaint discloses a legal offence and one 
cognizable by a Police Court." 

Maintenance. -P- C. Balepitimodera, 45149. The defendant was charged with, 
not maintaining his wife, the complainant, whoj being duty affirm- 
ed, deposed as follows : 

" I am the wife of the defendant. The banns of marriage were publish? 
ed. I was conducted to Radgama, defendant's village, and lived with hiia. 
as man and wife. The banns were duly published by the Thombo-holder 
of my village. Defendant took away the certificate from the Thombo-hold- 
er. After this 1 was conducted and lived with the defendant. 

Cross-examined. I have no extract from the Register in the Kachcheri. 1 
don't know if the marriage was ever registered. 

The Magistrate (GifooK)discharged the defendant, holding "the 
parties were not legally married, and therefore there is no case." 

In appeal, per Cayle\ J. — " Set aside and case remanded for 
further hearing. It does not appear when the alleged marriage 
took place. If it took place before the Ordinance No. 13 of 1863 
came into operation, and was in other respects a good marriage, the 
mere non-registration will not render it invalid. See section 4. If 
complainant is proved to be his wife, she will not be a competent- 
witness against him, and the charge will have to be established by 
other witnesses." 



False informa- P- C. Galagedere, 20127. This was an appeal against the con- 
tion. viction by the Magistrate {Dunlop) of the defendant on the follow-- 

ing plaint : 

" That the defendant did, on the 8th April, 1874, and on the 28th April,. 
1874, knowingly and wilfully give false information to the J. P. of Gala- 
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gedere with intent to support a false charge of Arson against the complain- False infor- 
ant, in breach of the i66th clause of Ordinance No. ii of 1868." mation^ 

In appeal, per Oayley, J. — " Set aside and proceedings quash- 
ed. The plaint in this case does not set out, as it ought to have done, 
the false information or the purport of it given by the defendant." 

Jfuly 3. 
Present Stewart and Cayley, J. J. 

P. C. Colomho, 15255. This was a case of Sodomy fully proved Jurisdiction, 
by complainant and two other witnesses. The accused was sen- 
tenced by the IVIagistrate {Conolly) in the following terms : 
" This is a clear case of indecent assault. It is a very bad case. 
The evidence I have taken spealis for itself. The accused is a 
Caffre about 33 years. The boy is at most 16 years old. Accused 
is sentenced to 3 months' hard labor and further to receive 20 
lashes on his bare back." The Queen's Advocate appealed, on 
ttie ground that the offence committed was beyond the jurisdic- 
tion of the Police Court. 

Per Stewart^ J. — " Set aside and proceedings quashed. This 
charge is beyond the jurisdiction of the Police Court. The case 
is sent back for the Police Magistrate to take proceedings under 
the provisions of the 103rd section of Ordinance 11 of 186S." 

P. C. Colombo, 15251. This was a case of Sodomy, defendant jurisdiction, 
pleading guilty to a charge of " indecent assault." The Magis- 
trate (Conolly) held as follows : "The defendant pleads guilty. 
He has been often before the Court and is an old offender. This 
charge was originally one for Sodomy, but the case, with the conr 
currence of the Deputy Queen's Advocate, was transferred to the 
Police Court :defendant is sentenced to 3 months' hard labor and. 
further to receive lo- lashes on the bare back." The Queen's Ad- 
vocate appealed. 

Per Cayley, J. — " Set aside and proceedings quashed for want 
of jurisdiction of the Police Court : proceedings should be taken 
against the accused under the 103rd section of Ordinance 11 of 
1868." 

J^'^iy 7- 
Present Stewart and Cayley, J. J. 
P. C. Galle, 88466. The plaint filed by the Queen's Advocate, Customs Ord- 
who was the complainant on the record, was as follows .- inance. 
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Customs Ord- " That the defendant abovenamed, on the 26th April last, \*ithih the lift- 

snance. its of the Fort of Galle, did unship or were assisting or otherwise, coft. 

cerned in the unshipping of certain goods liable to duty, of the value of Rs, 

17-50, the duties for which ha;ve not been paid or secured, contrary to the 

section 104 of Ordinance 17 of 1869." 

The Deputy to the "Queen's Advocate for the Southern Circuit 
having eledted to prosecute in the Police Court, the Magistrate (Lee)^ 
having heard the evidence adduced for the complainant, heldasfdl". 
lows. " This is a plaint laid under the 104th clause of tlie Ordjn^ 
ance No. 17 of 1869, by which it is provided that in each andevery 
of certain cases therein set out a forfeiture of treble the value of the 
goods or a penalty shall fall upon the party perfortning certain acts> 
therein declared unlawful. It is to be noted that this clause does 
not, like the iiith clause, make the commission of a certain act an 
'offence,' nor does it enact that the offender shall be 'subject tea 
fine,' nor does itspeak of 'conviction' (compare clause in.) Olearlyj 
therefore, there is a distinction intended. Referring to clause iiSth, 
it will be seen that that claiase provides that ' penalties' and for* 
feitures shall be sued for attd recovered in like rtanner as in other 
revenue cases. This use of the words ' sue for' and ' recover* 
shows the civil and non-criminal nature of the proceedings. The 
clause then proceeds to give the Queen^s Advocate power to pfo* 
secute in the Police Court for offences or acts not otherwise cbgniz* 
able by it, but it does not confer on the Queen^s Advocate power to 
bring a civil .matter before a criminal Court. If the charge were 
laid under clause iii, upon the certificate of the Queen's Advocate 
the Police Court would have jurisdiction 5 but clause 115 gives the 
Queen's Advocate'no power to impose a civil jurisdiction upon a 
^criminal Court. Holding this, therefore, to be a civil proceeding) 
I am of opinion that this Court, being a Court of criminal jurisdic- 
tion, cannot adjudicate herein. This being my view of the law, I 
proceed to state that I find on the facts that the accused ^parties 
before me were concerned in the unshipping of certain goods 
liable to duty. The defendants are however discharged, this 
Court having no jurisdiction." 

In appeal (the Queen' s Advocate for appellant) per Stewart, J.— 
" Affirmed. The Supreme Court concurs with the Magistrate in 
considering that the Police Court has no jurisdiction to deal with 
penalties and forfeitures incurred under the 104th section of the 
Ordinance No. 17 of i?69. The first part of the iisth section 
leaves intact the mode of procedure previously existing, that pen- 
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allies and forfeitures should be sued for and recovered by inform- CusfomsOrd- 
ation in the name of the Queen's Advocate. The latter part of mance. 
the section appears to us to provide a further remedy in the Police 
Court, (limited as therein prescribed) not in all cases of penalties 
and forfeitures, but only in such where an offence is declared, and 
« punishment attached to it. An obvious distinction, it will be 
perceived, runs through the whole Ordinance, some clauses declar- 
ing the infraction of a regulation to be an offence, whilst others 
only enact a penalty and forfeiture for the infringement. We may 
also remark that by prosecution as a criminal, the defendant is pre- 
vented from calling himself as a witness, and giving evidence on 
his behalf, which he would be enabled to do in a civil proceeding 
■-^and besides is liable on conviction, in the event of his not being 
able to pay the penalty, to imprisonment with hard labour. It 
would require, therefore, very clear and express words to support 
a construction entailing such consequences." 

P.C. Ratnapara, A. The plaint charged the defendant with belting stones, 
having " wilfully and maliciously pelted stones at the roof of the 
complainant's house, in a manner calculated to injure person and 
property, in breach of the Ordinance." The Magistrate (Nevill) 
refused summons in the following terms : " Three stones were 
thrown, complainant states, in order to annoy him and frighten 
him. If the nuisance becomes serious, he can apply to the J. P. 
on a charge of intimidation. He states the ill-will arose because 
his wife had abused defendants, and if so the remedy is in his own 
hands, to see that his wife behaves as a respectable and peaceable 
person. I see no grounds for summons." 

In appeal, per Stewart, J. — " Affirmed. The plaint does not 
state that the defendant wilfully and maliciously injured any pro- 
perty ; nor is the Ordinance or clause thereof alleged to be in- 
fringed specified." 

B. M. Qolombo, 9732. The defendant (J. C. Albrecht) was LiceasingOrd. 
charged with having, at Chatham Street, Fort, on the i8th of inance. 
May, 1874, sold two pints of beer without a license, in breach of 
the loth clause of Ordinance No. 7 of 1870. The facts of this 
case are set forth in the following judgment of the Bench (Messrs- 
VanderstrcKtten, Coomarastuamy and Vangeyzel) : " In this 
case the defendant is charged with having sold two pints of beer 
in breach of the loth clause of the Ordinance 7 of 1873. The 
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LicensingOrd- defence is that the pints oF beer were given to the complainant's 
inance. cooly as samples of the beer at the defendant's premises, where it 
is stated beer is usually sold by the dozen. The Court is satisfied 
that there was a sale ; — and the fact of two pints (instead of onej 
of the same beer having been sent by the complainant's coolyj 
coupled with the retention of the money in the clerk's handst 
strongly confirms this view. The point for consideration now is 
whether the defendant is chargeable for the sale by his clerk — of 
'salesman,' as Bartholomeusz himself puts it. The 12th clause of 
this Ordinance ('7 of 1873J throws the burden of proof on the de- 
fendant to show ' that he was not privy or assenting to the sale.' 
To prove this, the defendant has called his clerk, on whose evid^ 
ence the Court places no reliance. Having then failed to prove 
that he was not privy or assenting to the sale, and the Court also 
believing that the beer could not have been sold without his know 
ledge and consent, the defendant is found guilty of the charge and 
he is hereby sentenced to pay a fine of Rupees twenty, half of 
which shall be paid to the complainant as informer's share." 

In appeal, {Ferdinands for appellant) per Cayley, J. — " Set 
aside and defendant found not guilty. There is no proof that the 
defendant took part in, or was privy to, the sale of the beer. It is 
true that the occupier of unlicensed premises is liable to punish' 
ment under § 12 of the Ordinance, and the burden of proving that 
he was not privy or assenting to the sale of liquor therein is thrown 
upon him. But in the present case, the defendant is not charged 
under this clause, as the occupier of unlicensed premises, but under 
the loth clause as the seller of the beer." 



July 21. 
Present Stewart, J. 
Timber Ord- P- ^- Kurunegala, 24156. The defendants were charged with 
inance. removing timber from a Crown forest without a license, in breach 
of clauses 2 and 5 of Ordinance 24 ol 1848 and clause 2.of Ordin- 
ance 4 of 1864. The accused having pleaded guilty, the Magis- 
trate {Ellis) sentenced them to pay a fine of Bs. 30 each and to be 
imprisoned at hard labor for two months. 

In appeal, {Grenier for appellant, Clarence for respondent) per 
Stewart, J. — " Amended by so much of the sentence as imposes 
imprisonment with hard labor being set aside. The other part of 
the Sentence is affirmed. The Ordinance 4 of 1864 does not au- 
thorise the imposition of both fine and imprisonment. The words 
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In the 2nd section are ' shall be liable to such punishment by fine 
or imprisonment,' &c. One of these punishments can only, there- 
fore, be awarded." 



Aug. 4. 



July 28. 
Present Stewart, J. 

P. G. Matale, 6488. The defendant was charged, under clause Cruelty to 
1 of Ordinance 7 of 1862, with having beaten and broken one of animals, 
the horns of a buffaloe. The Magistrate {Penney), having re- 
corded a verdict of guilty, sentenced the defendant to pay a fine 
of Rupees 20 and the complainant's expenses. 

In appeal, the judgment was set aside, and per Stewart, J. — 
"It is not proved that the defendant committed any act of cruelty 
within the meaning of Ordinance 7 of 1862. From the evidence it 
would appear that whilst two buffaloes were fighting, the defend- 
ant struck a buffaloe of the complainant with a stick, knocking off 
a horn of the animal. This however is not an act ejusdum generis 
referred to in and made punishable by the Ordinance. See 
judgment of the Supreme Court, P. C. Negombo, 22140, Decem- 
ber 29th, 1870." 

August 4. 
Present Stewart, J. 

P. C. Colombo, A. The plaint was " that the defendants did, Oattle trts- 
' on the 1 6th July, unlawfully remove from the garden of the com- pass, 

plainant two bullocks which were in the actual custody and charge 
of the complainant, as Vel Vidahn, for trespass committed on the 
land of Jayesihghe Don David Appohamy." The Magistrate 
ifionolly) refused to issue summons in the following terms : " This 
plaint is rejected. It seems to be identical with the one quoted at 
page 9 of Grenier's Reports for 1873, which was disallowed and 
confirmed in appeal by the Supreme Court as no offence was sufR- 
ciently set forth." 

In appeal, per Stewart, J. — " Affirnved. It is not alleged that 
the cattle were rescued from the custody of the law or that the 
complainant had the bullocks in legal custody. There is besides 
no provision in the Ordinance 2 of 1835 requiring the headman to 
take charge of cattle that may have trespassed." 

J. P, Negombo, 9069. The accused, a Notary, was charged. Excessive bail, 
under clause 21 of Ordinance 16 of 1852 and clause 11 of Ordin- 
ance 3 of 186s, with having neglected to send to the Registrar of 
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Excessive bail, the district certaiVi duplicates of deeds which had been attested biy 
him. The Justice of the Peace (Liesching) having reijuired sBcu*' 
rity to the extent of Rs. 3000,* the defendant, who Was unablfelb 
find bail to that amount, was remanded to jail, and hence this ap- 
peal. 

Per Stewart, J.—" Altered by the amount of bail required 
from the defendant being reduced to Rs. loob, thalt is to say the 
defendant in the sum of Rs. 500 and two approved sureties feach irt 
the sum of Rs. 250. The offence with which the defendant i* 
charged only rendering him liable on conviction to a fine not eSt- 
ceeding Rs. 200, the amount of bail- (Rs. 3000) fixed by the }'us- 
tice of the Peace seems excessive. It would appear moreovetthat 
the appellant remains in custody, being unable to furnish the rfe- 
quired security," 

Toll, B. M. Galle, 221B. The defendant was charged with havhig 

passed the Galupiyadde toll-bar, within the Galle Municipality, 
without paying toll, in breach of the 17th clause of Ordinance 14 
of 1867. The Bench (Messrs. Samerewickreme and GooneiVatdene) 
held as follows : " The parties in this case agree to the facte, (i) 
that the defendant is employed in the Public Works Department 
as an Overseer within ten miles from the toll-bar, (2) that he holds 
a certificate from his superintending officer, (3) that on the day 
in question the defendant with his family and friends in two car- 
riages passed the toll-bar without paying toll. The simple ques- 
tion the Bench is called upon to decide is, whether the defendant 
was justified in taking advantage of this permit and allowing his 
friends to evade the payment of toll. Under the 7th clause of the 
Ordinance, those armed with a permit from their superior officers 
are only exempted, but it no where authorises them to allow their 
friends and carriages under such permits to pass freej if such were 

* The J. P. appended to his order the following explanatio'n. ''Sattiimohs 
instead of a Warrant was in the first instance ordered, simply because the 
J. P. never contemplated that accused would evade process. He did how- 
ever do so and, as the J. P. believes, wilfully absented himself from bis usual 
place of business, and from the 13th of May last (^ate of affidavit) till the 
24th J uly (date of surrender) could not be taken up though a. Warrant was 
substituted for the Summons. His house meanwhile had been searchedoTi 
the 15th May last, proclamation had issued on the 25th June, but it was only 
after the notarial protocols had been found concealed in the house of a third 
party, who stated that accused had left them there, that the latter found it 
convenient to surrender. The J. P. at first contemplated refusing bail al- 
together, but on further Consideration fixed the bail at Rs. 3060." 
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•the cast it would be only opening a way for Iratid and for depriv- Toll, 
■ing thfe renters of a large amount of their revenue. The defend- 
ant's conduct is inexplicable, and he is guilty of a breach of the 
Toll Ordinance. He is fined Rs. 25." 

In appeal, the defendant urged in his petition " that in moving 
from one station to another, he was free from toll not only for him- 
self but for his goods, his family and his servants." He further 
submitted an affidavit in which he distinctly alleged that " no one 
Save and except himself and the members of his household had 
passed the toll-bar on the day in question." 

Per Stewart, J. — "Affirmed. These vehicles were not em- 
ployed in the construction or repair of a road or other works, so as 
to bring them witbm the exemption from toll provided in the lat- 
ter part of the 7th section of Ordinance 14 of 1867. It would be 
seen on reference to this clause that the exemption in respect of 
road offic?ers, &c., is not so extensive as that contained in the first 
part of the clause." 

p. C. Jaffna, 6013. This was an appeal against a conviction Maintenance. 
in a maintenance case in which the defendant had been sentenced 
as follows : " Fined Rs. 10, the whole of it to go to complainant 
if paid. In default of payment accused must be imprisoned at 
hard labor for two weeks." 

In appeal, ■^^v Stewart, J. — "Affirmed. There is sufficient 
evidence to sustain the conviction that defendant neglected to 
maintain his child. The sentence, so far as regards the imprison- 
ment of the defendant in default of payment of the fine, is set aside. 
If the fine is not paid, the Court should proceed in the manner 
prescribed by Ordinance No. ,6 of 1855." 

P. C. Panadure, 22767. The defendant, a peace officer, was Illegal deten- 
charged with having frivolously and vexatiously seized and kept ''"" °f proper- 
in custody the complainant's carts and bullocks, in breach of the 'y'>y"3.tive 
167th clause of Ordinance II of 1868. The Magistrate {Green) jurisdiction, 
convicted the accused and fined him Rupees 50. 

In appeal, the proceedings were quashed, and per Stewart, J. 
— " The charge is laid under the 167th section ol Ordinance 11 of 
1868, which renders the defendant liable ' to such punishment by 
fine or imprisonment, with or without hard labor, as the Court 
before which such conviction shall be obtained, shall think proper 
to award.' By the 1 JQth section, to give the Police Court jurisdic- 
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tion in such a case, the election of the Queen's Advocate to prose« 
cute was necessary. The proceedings do not shew that the re» 
quired election was made." 



Cattle tres- P- G. Ratnapura, 14720. This was a charge of cattFe-trespass 
pass. under the 4th clause of Ordinance 2 of 1835. It was proved by 
the prosecutor and his witnesses (none of whom were cross-exam- 
inedj that two buffaloes belonging to the accused had broken 
through a fence, which was described by the Aratchie of the vil- 
lage as " a good one," and had damaged a young cocoanut plan- 
tation, belonging to Mr. Charles de Soyza and in charge of the 
complainant. -For the defence two other Aratchies were called, 
who deposed that, having been sent by the Ratamahatmeya to 
enquire into the alleged trespass, they had found that the fence 
" was not strong enough to keep out cattle according to the local 
way of fencing," and " was not fit according to local custom to 
keep out cattle." The Magistrate (Ne-uill), evidently believing 
this evidence, acquitted the defendants in the following terras : 
" It is clear the fence was not good enough according to local 
custom to keep out cattle." 

In appeal, {Ferdinands, Layard with him, for complainant and 
appellant) the judgment was set aside and case remanded for 
further hearing; and per Stewart, J. — "According to the 
complainant, the portion of land trespassed upon, which appears 
to form part of a larger tract, was properly fenced. Neither this 
witness nor the 2nd, the local Aratchy, who expressly testifies that 
the fence was a good one, was cross-examined, or any questions 
put suggesting that the land was not fenced according to local 
custom. The witnesses called for the defence did not go to the 
land, and that in the absence of the complainant, until eleven days 
after the trespass ; nor does it clearly appear that they speak of 
the same portion of land referred to by the complainant, and of the 
identical fence through which the buffaloes broke and entered. 
In coming to a conclusion whether the portion of land was duly 
fenced as required by custom, the Magistrate should bear in 
mind that scarcely any fence of the kind ordinarily existing can 
afford effectual resistance to buffaloes, impelled by hunger to 
enter a cultivated enclosure. Enquiry should be specially directed 
to the state of the fence through which the buffaloes entered. Both 
parties to be at liberty to call further evidence." 
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P. C. Panadure, 21 163. The defendant was charged with not Maintenance. 
maintaining his illegitimate child, in breach of clause 3 of Ordin- 
ance 4 of 1841. Two previous cases (19096 and 19453) had been 
instituted against the accused for the same offence, but in both he 
had been acquitted, not however on a dis linct finding that he was 
not the father of the child. The Magistrate {Green) held as fol- 
lows : " This defendant has already been prosecuted by this 
woman, but has hitherto escaped conviction owing to complainant's 
bad character and insufficient evidence. In this case also the 
evidence is meagre, but I have carefully examined the child, and 
his likeness is so strong to defendant, especially in the formation 
of the ear^, eyes and eyebrows, and the broad forehead, that I 
cannot but conclude that defendant is the father. The child was 
quite small when the case was tried before, but now he is 3 years 
old. It is seldom a father is more like his child than in this case. 
I therefore believe the complainant's siory to be in the main true 
— and if defendant is the child's father he must maintain it, what- 
ever be the mother's character. Defendant is found guilty and 
sentenced to pay a fine of Rupees lo, half to complainant." 

In appeal, {Ferdinands for appellant, Grenier for respondent) per 
Stewart, J. — " Set aside and case remanded for further hearmg 
and consideration. The Magistrate admits the evidence to be 
meagre, and apparently founds his judgment chiefly on tlia like- 
ness of the child to the defendant. But likencbs is a very deceptive 
test, and in this case the fact of the complainant and defendant 
being relations may to some extent account for the resemblance on 
whicti the Magistrate has so much relied. The Magistrate's spe- 
cial attention is requested to the judgment of his predecessor in 
the case No. 19453. The defendant having been away in Kandy 
for several months previous to the birth of the child, and no com- 
munication seemingly having taken place between the parties from 
the time of the defendant's departure from the village, are circum- 
stances not to be overlooked in determining how far the complain- 
ant's evidence is to be credited. Unless the evidence be of such 
a character as to leave no reasonable doubt of the defendant being 
the father of the child, he should not be convicted." 



August II. 
Present Sir Richard Morgan, C. J. Arrack Ord- 

P. C. Kalutara, 50759. The plaint was " that the defendant inance. 
did from the utjuly, 1873, up to this day, at Manana, cause 



Arrack Ord« arrack to be soldi by retail on his own account^ tontrary to tll« 
inance. tenor of his license^ in the Crown land called Manantodowa, against 
the 26th seetion o£ Ordinance 10 of 1844." On the case for the 
prosecution being closed, the defendant called evidence and pM« 
duced his license from the Government Agent. The Magisttat* 
dPo'wer) held as follows; "It appears that the tavern now 
stands in a land bearing the same name as the land in which 
it stood in former years, and the question arises as to whether a 
renter has the power to move his tavern about, though it may 
be still kept on the same land, without special permission. By 
the defendant's license, he is enabled to sell arrack at 'ike tavern 
No. 7 in Mananawalta and at no other place.' This would imply 
that the Government Agent had specially named one building, the 
tavern No. 7, and that to this tavern and not to a new one must 
the renter go. And the reason is clear : if the tavern is to be 
moved about at the rentei's wish, the public for whose benefit 
they are created would not know where to go. I am of opinion 
that the defendant has committed a breach of the 26th section of 
Ordinance 10 of 1844, in that he has sold contrary to the tenor of 
his license, for he has sold at a place other than that hitherto 
known as the tavern No 7. He is found guilty and fined Bs. 50." 

In appeal, the judgment was set aside, and per Morgan, C. J. 
— " The defendant was licensed to sell arrack ' at the Tavern No. 
7 in Mananewatte and at no other place.' This would imply, 
according to the Magistrate, that the Government Agent had 
specially named one building, the Tavern No. 7 ; but there is no 
evidence to support this implication. The removal was to an ad- 
joining land bearing the same name, — probably a part of the same 
land and nearer to the high road. The defendant states that tiie 
number is not that of the house but of the license of the tavern, 
•' as every arrack rent contains a number of taverns andeach tavern 
has a distinctive number.' This may or may not be the case j but] 
where the charge is one so obviously frivolous as this, complainant 
should have adduced strict affirmative evidence in support of it." 



_ , . , „ P.C. Galle, 88833. The plaint was " that the defendant did, 

False infoim- _ „ ,' ■f'', ^ ,^ „ ... ,, . r 1 ■ t„. 

ation. at Galle, on the gth day of May, 1874, wilfully give false rnlor- 

mation to L. F. Lee, Esq., J. P., with intent to prevent the detection 

of an offence ; that is to say that the defendant did falsely state ' ' 

did not say in the presence of Mr. Keegel, (meaning the complain- 
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nafnt; that I did not sign the libel,' (alluding to the libelfiled of ffalse infor- 
record in D. C. case 35586), in breach of clause 166 of Ordinance maUon. 
II of 1868." 

In appeal, against a conviction by the Magistrate (ie^), the 
judgment was Set aide's and per Morgan, C. J. — " The accused 
in this case was summoned and examined as a witness. If the evi- 
dence be 'false, he is liable to, be tried for .perjury, but he cannot be 
(proceeded against under the f66th section of the Ordinance, which 
appties only to persons who voluntarily tender false 'information. 
tSee decision in Police Court Kilrunegala, No. 11798, CiVil Minutes, 
November Ti, 1869. Vanderstraaten's decisions, p. 23.) The pro- 
ceedings should be forwarded to the Queen's Advocate for that 
■officer to consider whether accused cannot be indicted for perjury." 



P. C. tiatnapura, 44737. ^'^e defendant (a f olice Inspector) Police OrdK 
Vas charged with having, on the IJth of June, unlawfully arrested ^^J'^'cui-, 
the complainant and illegally confined him at the Ratnapura Police pable neglect 
Station till the 17th of June, in breach of clauses 55 and .70 of ofduty. 
Ordinance i€ of 1865. The Magistrate (We«i//) having refused a 
postponement, which the accused had applied for on affidavits, pro- 
ceeded to try the case and delivered the following judgment-: 
" There is no ground for conviction under the SSth clause, and I 
think the Sergeant is as fully entitled to credit as complainant ; 
and it is clear he acted throughout under defendant's orders. But 
Under the 70th clause, I consider the evidence shows ' wilful cul- 
pable neglect ot duty' by defendant, in not bringing complain- 
ant, who was in his custody from 9 a. m. to 7 p. m. on the isth> 
and from 7. a. m. on the i6th until lo a. m. on the 17th, without 
a warrant, before a magisterial officer as therein provided. And 
defendant is found guilty of a breach of the 70th clause of Ordin- 
ance i6 of 1865. I think there being no proof of malice or cor- 
rupt motive, it is fair to assume defendant acted either through 
carelessness or incapacity, though the Sergeant's assertion that 
he was directed by defendant not to produce complainant before 
this Court on the 17th, coupled with the fact that complainant was 
detained the whole day on the 15th ultimo at the Police Station 
in Ratnapura, where a Police Court sits daily and an official Justice 
of the Peace resides, is proof that defendant knew he had not 
enough grounds at law to justify complainant's detention. Care- 
lessness or incapacity in a Police officer when it leads to a breach 
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Police Ordi- of the law and interferes with the liberty of the public is matter 
Wilful "cul- ^^^ severe punishment. I think, however, complainant's personal' 

fable neglect wrongs can best be redressed by a civil action, and I award penalty 
of duty. only for the breach of the law in its public aspect. Defendant 
is sentenced to a fine of Eighty Rupees, being Ba. 6. 8 cents less. 
than one month's pay."^ 

In appeal (Grenier for appellant) per IVI organ 0. J- "Set 

a»de, and defendant acquitted. He was entitled to a postpone- 
ment to produce evidence to justify his detention of the complain- 
ant. But the Supreme Court sees no reason to remand the case 
for the purpose of hearing evidence for defendant, as the evidence 
fbr the complainant is not sufficient to secure a conviction for ' wil. 
ful culpable neglect of duty.' The Magistrate finds that there 
is no proof of malice or corrupt motive, and that it is fair to as- 
sume that defendant acted either through carelessness or incapa- 
city. When Police officers act bona fide in the execution of their 
duty, and with a view to the detection of crime, they are entitled 
to reasonable protection. It would be otherwise if there is the 
slightest reason to believe, which there is not in this case, that 
they act maliciously, oppressively or corruptly. The complainant 
was arrested and detained on suspicion of being concerned in a 
case in which warrants came from Colombo for the arrest of certaia 
persons. ' It was said,' complainant himself states in his exa.- 
tnination, ' that rice had been stolen in my cart.' " 

Excesiive fine. P. C. Kalufara, Sogoy and Sogog. These were appealfe against 
a conviction for assault by the Magistrate {Poiver) who sentenced 
the defendants to pay a fine of Es 50 each. 

In appeal, {Ferdinands for appellants) per Morgan, C. J. — 
'' Affirmed. These are cross cases by parties engaged in a mutuaf 
quarrel. But the Supreme Court considers the fine of Rs 50 on 
each accused, or Bs 350 in all, excessive. Five rupees each would' 
have been quite sufficient for the ends of justice." 

Master Atten- 3^- P- (^- Cohmbo; 35. The plaint was "that the defendants 
dant's Ordi- did, on the 27th instant, in the roadstead of Colomboj go alongside 
nance. a„ j communicate with the barque Dorothy, before she was visited 
and reported on by the Health Officer of the port, in breach of the 
nth clause of the Port Regulations and the 34th clause of Or- 
dinance 6 of 1865." The only evidence in the case was that of the 
complainant, who being sworn stated ;— " I am a Dubash of the 
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port of Colombo. When the Barque Dorothy was off the port about Master Attei 
^ ., ^j. .^ j^, ,, ^ , dant's Ordi 

or 7 miles standing m towards the roads about 7.30 yesterday nance, 

morning, I was at the Flagstaff and observed through a telescope 

that a canoe was alongside of the vessel; After that I" came down 

to the wharf and went off in my canoe. T overtook the Pilot and 

the Health Officer about the ballast ground. I pointed out to 

tbe Pilot that there was a canoe alonefside of the vessel, which was 
then nearly two miles off. On getting close to the ship I saw that 
the canoe was No. 38 and the accused'were in her. ist accused 
is a runner employed under Mr. TVlbrris and the and accused is 
tindal of the canoe. When I came up to them they were along'side 
of the ship, about 8 or g yards off her side, sufficiently near to speak 
to any one on board. The canoe No. 38 was not fast to the 
ship, and r can't say whether she had been fast to her or not No 
person in the canoe had been on board of the vessel. I did 
not hear any questions pass between. the accused and the captain 
of the ship." The Magistrate (Donnan) acquitted the accused 
in the following terms : " In this case I don't consider that 
any breach of the law has been committed. I interpret the nth 
clause of the Port Regulations in this wav- — ' communication' to 
mean the making fast of the boat to the ship, any person stepping 
on to the ship's side out of a boat, or going on board, or any 
person going from the ship into the boat, or any parcel or letter 
handed from the ship to the boat, or vice versa; and 'going alone- 
side' to mean the boat being sufficiently close to the ship for any 
person to jump on board or on to the ship's side from it. There 
being no evidence to prove either of these on the part of the accused; 
thev are discharged."' ■ 

The following is an exact copy of the Port Regulation in question. 

" No boat whatever, except the Government Port Boats, shall commu- 
nicate with or gm alongside of vessels in the offing- until after they have cast 
anchor in the roadstead in a proper berth, and been visited by the Health 
Officer of the Port, and reported by him to be free from infection, which 
shall be made known by the vessel's ensign being hoisted at the fore. The 
Tindal, or person acting as Tindal of any boat, and all persons aiding 
and abetting him, offending agaiiist this rule, shall be liable to the 
penally imposed by law, in addition to the suspension of the Tindal's license 
and that of the boat." (See Proclamatio n of 6lh' January, i866.)*' 

* This Regulation has since been superseded by another to the following 
effect: " No person, except belonging to the Master Attendant's Depart- 
ment, shall go on board, or land from, or put anything on board, or take 
anything from any vessel in the offing or arriving within the port,, and, n.o,. 
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nance. 



Master Atten- In appeiil, {Grenier hx appellant) per Morgan, 0. }.— "^e't 
"'It™"*'' ^^'-^ 3"d 'he defendants condemned to pay a fine of Hs. 20. There 
is ample evidence to shew (and it was not disbelieved) that the 
defendants went alongside the vessel, whilst in the offing and 
before she had cast anchor, and even to support the 'charge of com- 
municating with- her, and both are prohibited by the ilth section 
of the Port Regulations of the 6th January, 1866. Complainant 
cannot be reason-ably expected in a case Uke this where the vessel 
communicated with was at a distance to adduce stricter evidence 
than he has adduced." 



tator Ordi- P. C. Kandy, 98813. This was an appeal against a conviction 
nance. under the nth clause of the Labor Ordinance. 

Layard, for appellants. The coolies were servants of the pro- 
prietor or superintendent ot the estaite, and were not bound 
by any contract to the complainant, who was a cangany and from 
whose sefvice they were charged with having deserted. [MoRGiNj 
U. J.— The defendants are represented in the evidence as bound 
to serve •' under the cangany."] They were none the less the 
servants of the superintendent. But even assuming they were 
the cangany's servants, there is no proof whatever that he receiv- 
ed no notice. 

Per Morgan, 0. J.—" Affirmed. It was urged in appeal 
that there is no evidence to shew that no notice was given to the 
complainant. But although the charge is preferred by a cangany 
! as a rule this should be discouraged, for the superintendent is 
really the complainant) the evidence shews that the coolies were 
employed to serve under the cangany." 



Cattle tres- 
pass. 



August 21. 
Present Morgan, C. j. 
IP. C. Cha-vakachchcri, 24420. The charge was laid undef 
clause 4 of Ordinance 2 of 1835. The defendant, admitting the 
trespass, pleaded that the fence was in bad order, but he adduced 

boat, except the Government Port Boat, shall make fast to any such vessel 
■until after it has cast anchor in a proper berth, and been visited by the 
Health Officer of the Port, and reported by him to be free from infection) 
which shall be made known by the vessel's ensign being hoisted at the fore, 
The tindal, or person acting as tindal of any boat, or any other person 
offending against this rule, shall be liable to the penalty imposed by law, 
in addition to the suspension of the tindal's license and that of the boat'." 
(A'ee Gazette of izlh September, 1874.) 



'lio proof on 'thk behalf. The complainant and his witnesses Cattle 
stated thait "the ferrce *va"s in getieVal good order, excepting as 16 trespass, 
gaps which 'wefe made by trespassfng 'cattle, w'hich gaps however 
"were daily repaired. It was admitted on the part of the prosecu- 
tion that there ivere gaps, as alleged, o!n the southern side of the 
Estate, oritlte day in question ; and the complainant was unable 
to say Whether these gaps had been caused by the defendant's 
'cattte. The Magistrate \t>iieb^g) acquitted the defendant, on 
?he grouitds that the fence was not in good order, as re»|Uired 
by the Ordinaitce No. 2 of 1835, and that there was no proof 
that the 'cattle of the defendant had broken through the fente. 
In appeal, per MoitCAN, C. J. — " Set aside and defendant 
awarded to pay a, fine of Rupees 5, half of which shall be paid 
to the complainant. The complainant deposed that the fence 
' was in good order, except such damage as was done to it by 
trespasstng «attle, which was daily repaired.' The condition of 
the Ordinance as to fence is as fully and as reasonably complied 
with, in this instan'ce, as it is possible for owners of large Es- 
tates to comply with the same." 



'p. C. B^lapitimodern, 45290. A verdict of a'c'4Uittal by the Gambling. 
Magistrate ('(?/3ww)> on a charge lof gambling, was reversed in 
appeal in th^ fplh^fyi^g terms i — "Set asidp aiid the 1st defend- 
ant sentence'd tq 1?b itpprisoned fqrone month under article 4 of 
Section 4 t)f Ordinance 4 of 1841. The Magistrate bplieves that 
the defendant Was gambling oh the day in question , and that 
he had gahibled before, but that it had nqt been sliowh that 
the gambling occurred in a public plate or that the house in 
iquestion had been kept or used for the purpose of gambling. 
There is abundant evidence to establish the, latter fact. Com- 
plainant swears that he had once before gone to seize gamblers 
in 1st defendant's house but that they ran away ; Jandris, that 
he had seen gambling 3 or 4 times in that house before and 
that the house was the residence of the defendant ; Babba 
Appu, that people were in the habit of going there promiscu- 
ously for gambling^ he had often seen gambling in the house J 
Maliar Mendis, that he had seen gambling going on twice in 
1st defendant's house, he had seen people going to gamble 
there. It is open to the complainant to proceed turther against 
the 1st defendant, under section 19 of the Ordinance, for keep- 
ing a house for the purpose of common or promiscuous gaming. 
The Court should not consider this case as having been closed, 
except as regards the ist defendant. Process should still issue 



ambling, against the 2nd, 3rd and 4th j and when they are a/pprehend» 
ed, they should be tried." 



August 28. 
Present Morgan, C. J. 
Labor P. C.^trwera Eliya, 9133. The plaint was " that the de- 

Ordinance, fendant did, on the 10th July, 1874, behave himself in an in- 
subordinate manner, in breach of the nth clause of the Or- 
dinanccNo. 11 of 1865." The Magistrate (Ha?/iA(W»«), having 
convicted the accused, sentenced him to one month"'s itn,pri> 
sonment at hard labor. 

In appeal, Grenter for appellant. The plaint was defective 
in not describing the defendant as a monthly servant and the 
omission was not supplied by fhe evidence. [Morgan, C.J. — 
But the complainant has distinctly sworn that the accused was 
his " head cangany."] A " bead cangany" miglit or might 
not be a monthly servant. If he was under a written contract 
to serve for more than a month (as was often the case) the nth 
clause of the Ordinance would not apply. So serious a defect 
in the charge could not be cured by a mere inference, which 
at best was uncertain. 

Sed per Morgan, C. J. — " Affirmed. The conduct of the 
defendant was grossly insubordinate. It was contended that 
the plaint did not shew that he was a monthly servant, but he 
was charged with the offence in breach of the Ordinance li of 
1865, and the complainant swore he was complainant's head 
cangany. The objection was not taken either in the Court 
below or in the petition of appeal." 

September 4. 
Present Morgan, C. J. and Cayley, J. 
False P. C. Cha-vakacheri, 24631. The plaint was " that the defen> 

information, dants did, on the 19th May, 1874, wilfully and maliciously give 
ialse informaiion to the Justice of the Peace, in case No. 2217, 
with intent to support a false accusation of Cattle-stealing 
against the complainant — the information was also false to 
their own knowledge, in breach of Ordinance II of 1868, 
clause 166." 

In appeal, against a conviction by the Magistrate (Drieierg), 
Grenier, for appellants, contended that the plaint was defective in 
not setting forth the false information com plained' of. 

Per Morgan, C. J. — " Set aside and proceedings quashed. 
The plaint does not specify the false informaiion which the de- 
fendant is alleged to have given. The proceedings ought to be 
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referred to the Queen's Advocate for that officer to consider the False 
propriety of putting the accused on their trial for conspiracy and informatioa. 
Berjury." 

September ii.- 
Present Morgan, C. J. and Cayley, J. 
P . C. Colombo, 1510I1 The plaint in this case was Prisons 

" that the defendant (a jirison overseer) did, on the ist of June, 1874, fail Ordinance, 
to peiform his duty and did wilfully neglect and disobey a lawful order 
made in respect of the Slave Island pnson to which he was at the time 
attached, by absenting himself from duty without leave and failing to 
escort a party of prisoners under his charge to the work at the Break- 
water at the usual hour ; and further for continuing so to absent himself 
without leave to this day, in breach of the 20th clause of, the Ordinance 
18 of 1844." 

For the defence it was contended in the Court below that the 
Ordinance did not apply to the case, as the Slave Island jail had 
not been duly proclaimed a public prison. The Magistrate (Go- 
nolty) however held as follows :." I consider the Slave Island 
prison does come under the Ordinance of 1844. I must pre- 
sume that the prison has been duly, proclaimed in- the ab.- 
sence of any proof to the contrary. The accused is fined Rupees 
20 for absenting himself on the ist instant." 

In appeal, per Cayley, J.—" Set aside and defendant ad- 
judged not guilty. The charge is laid under the 20th clause of 
Ordinance 18 of 1844, but at the time of the alleged offence the 
provisions of that. Ordinance were not applicable to the Slave 
Island prison, that prison not having, been procJaimed. The 
case stood over in order, to ascertain whether this prison had 
been at that time proclaimed, and it now appears that such is 
not the case," 



September 15. 
Present Cayley, J." 
P. C. Balapitimodera, 45412. The plaint was " that the de- 
fendant, being able to maintain his child, did since the last three 
weeks leave his said child, without maintenance, so that it re- 
quired to be tupported.< by others, in breach of the 3rd clause of 
Ordinance 4 of 1841." The Magistrate {Gibson} held as fol- 
lows: " L have no doubt but that- this defendant lived with 
complainantj and believe most probably he is the father of her 
child. The defendant is a man of influence, and, as was shewn 
in a' Justice of the Peace case which was investigated by me, the 
whole influence of Bentotte is concentrated against complainant's 
bmily, so much so that. they were obliged to quit the. place. 



Maintenance. 



Sept. 18.^ **■ '**» *•— 

Maintenance. Comptainant^s father is a Tamil, and that wiM partly account 
for the inhabitants of Bentotte taking part against thenik How- 
ever, so many cespectabre witnesses have been called tvho state, 
that the complainant was on very intimate tecras with Sinno. 
Constable, that 1 am inclined to think that there may be some 
truth in what they say. Under these circumstances, it is impos- 
sible to convict the defendant, and he must be discharged."' 

In appeal, per C»,ylbte, J. — " Set aside and case sent baclt 
for a new trial. In this case the Police Magilstrate seeriis to. 
have no douibt that the complainant was defendant's concubine^. 
If this relation was subsisting at the time when the child must 
have been begotten, it raises a strong presumption that the de> 
fendant is the lather, and the coimplainaat herself swears that 
such is the case. The Police Magistrate however considers the 
paternity not proved,, because there is evidence that one- Siiino> 
was in the habit of visiting the woman. It is not however satis- 
factorily shewn that the visits of Sinno took place at such time 
as to render it possible that be could have been the father of the 
child. The evidence, as to the lime during which Sinflb's 
visits were made, abd as to the time of the birth ol the child, is, 
insufiSctent, by reason of its iadeBniteness, to rebut the presump- 
tion above referred to, strengthened as it is by the complainant^ 
own evidence, which the Police Magstrate does not appear to. 
disbelieve. The q^e5tion i$ one of the sufficiency of the defen- 
dant's evidence to rebut the presumption and evi<1ence in com- 
plainant's favor ; not a ^uestioa as to its credibility. This is a 
q;uestion of law and not o£ fact,, and conse(^ently is- one with> 
which the Supreme Court can deal. The case is sent back for a 
new trial and not for a further hearing, because a considerable 
part of the evidence called by the defendant was inadmissible,, 
and ought not to bave been received ;- such as the evidence of' 
statements made by Sinno's wife and the evidence of the popu- 
lar rumours prevailing in the district.'^ 

September i&. 
Present Cayley, J. 
Furious '*■ ^- f!olombOi {$282. The plaiat was " thai the defendant 

driving. did, on the 27th May last, at Slave Island, furiously drive & 
waggon and thereby injure complainant's r^fat foot, in breach 
of the Ordinance i6 ot 1865, clause 83." The Magisteate 
(CanoJlji) held as follows: "I believe defendant drove care- 
lessly and furiously on the occasion in question. He is fined 
Rupees 30, Com^ilainant's expenses must alsa be paid by de- 
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Oct. ft. 

fendafit. Of course complaiitant has got his civil remedy * Furious 
also." dtiviAg.. 

Ifi appeal, GrenUr for appellant. The plaint was essentially 
defective in not reciting that the driving was" to the danger and 
terror of passengers," — wordls which constituted the. gist of the 
offence as created by the Ordinance. [Oavley, J. — The Mag- 
istrate has found the defendant guilty of " careless" as well as 
" furious"' driving, and the words you, refer to, do not occur in, 
the first part of the clause.]: But the conviction- must be limited! 
to the charge, which was for " furious" and not " careless"' 
driving, and which as recorded in the plaint disclosed no legal: 
offence. Nor did the evidence supply the omission. [Ca.yi.e's:, 
J. — It appears that the driving complained, of was during day 
and when there were passengers on the road who could not but 
be endangered by such driving. The objection is a purely 
technical one and the defect to which it applies cannot be taken, 
to have prejudiced any of the substantial rig-hts. of the accused.! 

The judgment was affirmed-. 

September 22, 
Present Cayley, J. 
P. C. GaJU, 89454. Held that the mere fatst that the Renter's Paddy Ordlw 
agent knew of the cutting of a crop and did not remonstrate, nance., 
would not obviate the necessity of the notice required to be given. 
Iiy the cultiyator under the Paddy Ordinance 14 of ,1840. 

Septemie^" 29. 
Present Oa.yi,.ey, J. 

Pi G. Matale, 7669, The plaint was " that the defendant Jurisdiction* 
did, on the night of the 7th Septemtoer, assault and beat the 
complainant and rob him. of a silver watch on the road near 
the Hulangame Bana-madua." The Magistrate {.Templer) 
held the charge proved, and sentenced the defendant to three 
weeks' hard labor and to pay n fine of Ss.20. 

liz apptal; the defendant urged that the ofience disclosed in, 
the projeediugs was that of highway robbery and as such, 
was beyond the jurisdiction of the Police Count. 

Per Cay LEX, J.—" Affirmed. The charge is one of rob- 
bery and the evidence of the complainant discloses, a charge, 
of theft from, the person," 

October 6, 
Present Morgan, C J., and Cayley, J. 
p. <^. G^mpola, 46334. The Magistrate In this case had Evidence. 

Doubt. 



Oct. 16 t «2 part ts— 

Evidence, mitigated'the sentence, apparently on the ground tHat he ha* 
^°"'"* some doubt as to the truth of the charge. 

/>2 appeal, the judgment was set asidfe and case sent back for 
further hearing and consideration ; and per Cayley, J.—" If 
the doubt is a reasonable one, the defendant ought to have the 
benefit of it and» be acquitted. If it- is merely such a doubt as 
might arise in any case from tJTe fact of no human- testimony 
being absolutely certain, and is not founded upon anything which- 
appears unsatisfactory in the evidence itself, the convictioir- 
should stand. The Police IMagistrate must decide whether or 
not his persuasjion of the guilt of the defendant amounts to a- 
moral certainty beyond all reasonable doubt. IT if does not, he- 
should acquit altogether, and not-merely mitigate the sentence. 
The doubt however must be a reas inabl6 one, and: physical cer- 
tainty is not necessary ; for, as Bfest observes, (Principles of Evf-- 
dence, p. 123, 5th ed.) the physical possibility of th"e innocence.- 
of any accused person can never be excluded."' 

October 16. 
BaborOrdi-. Present Morgan, C. J":, Stewart and Cayley, J. J; 

nance P.O. Kandy, ggi 14. Ten coolies were charged, under the- 

nth clause of the liabor Ordinance, with having left without: 
notice the service of the complainanti a cangany. The Magis- 
trate (Patterson) convicted the defendants in the following 
terms : "It is perfectly clear, and the evidertce of' defendants'" 
witnesses, reluctant as it was, strengthens the supposition, that; 
defendants- were all working, under cotnplainant in his gang,, 
were paid off., on. Soyjia's Estate which, they- left with., complain- 
ant, and, going with him to Rt>seneath Estate, deserted his 
service there without notice or reasonable cause, at the instiga-- 
tion, I have no doubt whatever,.of their witness, , the. conductor 
on the former Estate." 

IH appeal, (Ferdinands . for appellant) the judgment was set; 
aside and the defendants found nut guilty ; , and per Caylby, 
J. — " There is.nothing to shew, that the relation of master and. 
servant subsisted between the complainant, and the;defendants< 
The agreement between the parties seems to have been that 
both complainant and defendants should, enter the service of 
another master, after leaving Soyza's- Estate, the, defendants as 
coolies and the complainant as their cangany ; not that the de- 
fendants should become the servants of the complainant." 

tabor Otdi- P- C. Pusilaiua, 95x0, The plaint in this case charged two 
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'coolies Vvith having deserted from the -service of the complainarit. Labor Ordi- 
who was a cangany. The Magistrate {ie-uers) acquitted one of "*"<=«• 
the accused (a woman), and convicted the other, in the follow- 
itig judgrhent J " The compl^inatit produces his check roll. 
The 2nd accused has worked three days at end of July to a few 
■days in Augtist. He evidently came away from the 'Railway 
station and engaged himself' on Rothschild Estate and then 
returned to the -Railway station." 

In appeal, (Ferdinands for appellant)per CAYLeV, J. — " Set 
-aside and case sent back for a further hearing. It is not clear 
'from the evidence whether the appellant was a servant of the 
-complainant, the-cangany, 6r a servant of the proprietor or su- 
perintendetit of the Rothschild estate. If the latter, he cannot 
bexonvicted of 'leaving the cangany's sfervice." 

P. C. Balepitimodera, 45785. This was an appeal against an Theft 
^acquittal on a charge of theft. 

Per MoRGA^r, C. J. — " Set aside and case remanded for the 
Police Magistrate to hear evidence and give judgment de novo. 
The defendants were charged with stealing sugar cane and yam 
ffom the complainant's garden. On the day of trial the 2nd 
defendant admitted having cut and removed the cane and yam, 
but said he had-a right to thetn, and that he had married com- 
plainant's daughter. The Magistrate thereupon teferred the 
complainant to a civil -suit and discharged the defendants. This 
■ was irregular. There must be more evidence to satisfy the 
Court that the claim is bona fide, and the Court should not re- 
fuse to hear a case simply on the statement of a party that he 
claims the land." 

October 20. 
Present Stewart and Cayley, J. J. 
P. C. Chilaiv, 10071. This was an appeal by complainant 'GameOrdU 
against the alleged inadequacy of a sentence under clause 1 1 of nance, 
the Game Ordinance, the tull penalty of Rupees 50 not having 
been inflicted by the Magistrate. 

Per iJTtWART, J.—" Affirmed. Reading the 2nd subsection 
of clause II of Ordinance 6 of 1S72 with the ist sub-sectiun of 
that clause, the Supreme Court thinks that the words ' shall be 
liable to a fine of Rs. 50' give the Court a discretion as to the 
-Sum to be imposed as a fine within the amount specified. The 
words in the 2nd sub-section ' shall be liable to a fine of not less 
than Rs. 50' clearly leave the Court no discretion ; and we must 



'(SameOrdi- conclude that ^ distiiictioVi was intended to be driwn by th'i 
nance. different Wording in these two Sections whrch follow each Other." 



J^utisdictioh'. 



P. C. Gamfipla, 26319. Held, by Ste^vart, J., that where 
a defendant is fined, it is not in the power of the Magistrate to 
bind him oVer to keep the peace. " The remedy provided t»y 
the 104th section of Ordinance n of 1868 iSno^ curaulatjyq, 
The Magistrate should keep his functions 9s Justice pf the Pe^c^ 
distinct froin hi? duties As Police Magistrate." 

Orfofe>- 27. 
Present Stewart and Cayley, j. j. 
P. C. iSalfe, 89553. The proceedings in this cSse Wer* 
quashed ; and per , Cayley, J. — " This ^s a charge of horse- 
stealing, and as such was beyond the jurisdiction of the Poire* 
Cour»," 



Vagrant ©idr- 
nance. Peti- 
tion drawers. 



P. C. kdJidy. 9^302. the following judgrtieht of CxiiiBY, J.» 

explains, the facts of the case ; " Set aside so far as relates to the 
appellants, who are adjudged not guilty. These appellants havft 
been Ibun^ guilty of being fouhd in the Policfc Court prfemises fpr 
an unlawful purpose, in breach of the 6th sUb'section of Section 4 
of Ordinance 4 of 1841, It appears that they are petition-drawersi 
whip are in the babjt s»f frequenting the Police Court fpr the pur^ 
pose of piling their occupation. There is also evidence that 
they are in the habit when about the Courts of taking money 
from suitors under the false pretence of assisting them in their 
cases^ and one of the witnesses states that the and detendant 
is always inL'tituting false casesj and by that means extorting 
money ; and he gives an instance in which he was induced to 
pay 2nd defendant Rs. 15 to compromise a false case. That 
Courts should be infested with persons of this kind is no doubt 
a great evil I but offences such as obtaining money under lalse 
pretences, and instituting false charges, are otherwise punish* 
able, and the question the Supreme Oourt has to determine is 
whether the case is one provided for by the sub -section of the 
Ordinance reterred to. It appears to the Supreme Court that a 
Police Court whicl^is open to the public cannot be regarded as a 
dwelling house, ware»hou§ej godgwn, stable, out-house, or 
other building, in the sense contemplated by the sub-section in 
question. The Supreme Conrt thinks that the meaning of the 
words • othpf building' must be-Jimited to buildings of a simi- 
lar cl^sg to those specified in the preceding part of the clause) 



\ No\ 
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and cannot be held to extend to such a buildinff as a C«urt of Vagrant Ordi. 
Justict, which is of an entirely different character^ and is open nance. Peti- 
to the public generally." {Oniaatje for appellants.) ''°" drawers. 

October 30. 
Present Morgan, C. J., St»wart and Oatlev, J. J. 
P, C. tfavafatitiya, 19243. The proceedings in this, case Labor Ordi. 
were quashed j and per Morsan, C, J.—" The defendants are ^^ ?ance. ^ 
charged with 'crimping' twocoolje?' There is no such word ^"""Pi^E' 
in the Ordinance> The act complained of should be distinctly 
specified, so as to disclose an offence within the Ordinance." 

November 3. 
Present Morsan, C. J., Stewart and Caylet, J. J. 

P. C. Kandy, 994S3. "fhe defendant was charged with " de- Arract Ordi- 
fraudjng the Government by selling arrack in glasses, instead nance. 
of with a standard measure," and also with " using or attempt^ 
ing to use in his tavern a measure of capacity not fn conformity 
with the established standard, in breach of the 5th clause of Or- 
dinance a of 1836." 

In apfeal, against a conviction, {Grenier for appellant) per 
Caylbt, J. — " Set aside. It is not proved forwhat description 
of measure the defendant used the tumbler'' (seiaed by the com- 
plainant) ;" nor is it proved that this tumbler was not in con- 
formity with any of the standards of capacity estabhshed by the 
Ordinance 2 of 1836. If the defendant by means of this tumbler 
sold arrack at a higher or lower price than his license authorized, 
he is liable to prosecution under the Arrack Ocdiaance. It also 
appears that the case is one ofcheatiagi but he is not charged 
with that." 

P. C. Galle, 89623. This was a case of maintenance in which Maintenance. 
the defendant was acquitted, the Police Magistrate (^Slytk) 
holding that " if complainant elects to live apart from her hus- 
bands without reasonable case, she has no cause against him for 
not maintaining her." 

In afpeaX, per Stkwart, J. — " Affirmed. The Supreme 
Court must conclude from the finding of the Magistrate that he 
did not think that there was sufficient ground for concluding 
that the complainant would be ill-treated by the defendant." 

P. C, Jaffna, 6441. The complainant, who was entrusted Commuiatioix 
with a warrant to sei^e a large number of persons for being Rite, 
defaulters under the Road Tax Ordinance, arrested one 
Sathasivam, in attempting to do which he was assaulted by the 
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Commutation defendant, Velan. The defendant thereupon was charged with 
''^'*' resisting the complainant in the lawful execution of his duty as 
a Fiscal's process-server, in breach of the 23rd clause of Ordi>. 
nance 4 of 1867. The Police Magistrate {Livera), After trying 
the case under the certificate of the Deputy Queen's Advocate, 
acquitted the accused in the following terms : " A warrant 
should have been issued against each of the defaulters. The 
authority under which 'the complainant attempted to arrest 
Sathasivam (No. 161 in the list) is invalid. Complainant can 
prosecute the accused for assault, but not for resisting him in 
the execution of his duty." 

In appeal, per C/iYLEY, J.—" Affirmed. The Supreme Court 
concurs with the Police Magistrate in considering the warrant 
invalid. It purports to be a warrant for the arrest of 325 persons 
"Appearing in an annexed list. The names of the persons to be 
arrested are not mentioned in the warrant itself ; but a docu- 
ment is attached to it by a wafer, containing a list of 325 
names. There is nothing on the face of the document to shew 
that this list is the one referred to in the warrant. It is not even 
signed by the Police Magistrate. In the case of warrants of 
this kind, therecould be no safeguard against a dishonest process- 
server appending any list of names he pleased. There is no ob- 
jection in cases of this kind to the insertion of more names than 
one in the warrant itself; but they should not be given in a 
separate document." 

Practice. ^' ^- Matale, 7651. The Police Magistrate {Penny) made 

"S. O." the following order in this case: " Accused absent. Complainant 
has not had them pointed out to server. S. O." An appeal was 
taken on the ground that the accused were evading summons, and 
that as the return of the Fiscal was not received, it did not appear 
whether the summons had been served or not. The Magistrate 
reported on this petition as follows : " Complainant made no 
statement to me that the accused were evading summons. If he 
had done .so and shewed good proof, I should have granted hin) 
a warrant for their arrest." 

Per Cayley, J. — " Set aside and summons to reissue. 
The absence of the defendant on the day of hearing is no ground 
for dismissing the case, which this Court supposes was intended 
to be meant by the letters S. O." 



Novemher 6. 
Present Morgan, C. J. and Cayley, J. 
Theft. jf- ^' Galagedera, 20416. The defendants in this case were 
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charged' with stealing two bunches of cocoanuts j and for breach Theft.- 
of the 1st clause of Ordinance No. 7 of 1862. The Magistrate 
held as follows : " The ist defendant is found guilty of taking 
cocoanuts from a garden in the possession of the complainant. 
It is true that he claims a right to some of the trees in this 
garden, but his coming there at night is sufficient to show the 
Court that he came with a thievish intention. He is sentenced' 
to pay a fine of ten rupees, or in default to fourteen days' im- 
prisonment at hard labor. The 2Tid defendant is found not 
guilty, and is discharged." 

In afpeal, the judgment of the Court below was affirmed. 

November 10. 
Present Morgan, C. J., Stewart and Cayley, J. J. 

P. C. Colombo, 13334. The defendant was charged with Ferocious-- 
keeping and having in his possession a ferocious dog unsecured dogs, 
and at large. The Police Magistrate {Conolly) found the de- 
fendant guilty, holding that the defendant being aware of the 
ferocious nature of the dog ought to have kept it under proper 
restraint and control', and that having failed to do this he was 
criminally liable. Etefendant was fined Rs. 20, and condemned 
to pay complainant's expenses ; in default of paying the fine, he 
was sentenced to be imprisoned for one month. 

In appeal, per Morgan, C. J. — " Affirmed. Letting a fero- 
cious dog go at large, the owner knowing its malicious propen- 
sity, is an offence at common law. 3 Chitty's Criminal Law, page 
643; I Russell on Crimes, 452; Carpzovius,part3,page333. The 
last part of the sentence, awarding one month's imprisonment, is 
set aside. The course prescribed by the Ordinance 6 of 1855. 
must be followed, in such a case." 

P. C. Panivila, 14969-. The plaint was "that the defen. TollOrdi-' 
dant, being a collector of tolls at Madewelle, did, on the 2nd day "»"«• Castor- 
of July, 1874, exact, demand and take a sum of S. 1 for two ^=^'=^''=- 
carts loaded with castor seed cake manure, in breach of the pro-» 
visions of the 4th- clause of Ordinance No. 14 of 1S67." 

The accused pleaded not guilty, but admitted that he had 
received toll in respect of two cart-loads of castor seed cake,-- 
which he contended was poonack under the Ordinance and as 
such liable to toll. The Magistrate {Paterson) held as follows : 
" Although complainant has ingeniously endeavoured to shew 
that castor seedcake is not poonack, and though he has carefully 
avoided using the word poonack when speaking of it, my own 
opinion is that it does come under the term ptonacJi, which L 
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Toll Ordi- imagine is applicable to the refuse of any vegetable substance 
nance. Castor- from which oil has been expressed : in fact it is closely analogous 

*** ca e. to the English expression " oil-cake." But though holding that 
castor-Beed cake is poonaek, I should have been strongly inclined 
to maintain that it is not liable to toll, as it can only be used for 
manure, so different from the case of cocoanut and gingelly 
poonack, which are largely used as food for cattle,and which were, 
therefore, expressly excluded, under the term poonack, from ex< 
emptionfrom tollas manure; and I believe that when poonack was 
so excluded only cocoanut and gingelly poonack were thencontem- 
plated, and bad castor seed-cake been then used as a manure, 
I fancy special provision would hav« been made for its exemp- 
tion from toll, as it is evident that the intention of the Ordinance 
was only to exclude from exemption such articles as could be used 
for other purposes than manure. I am, however, prevented frsm 
giving effect to this opinion by the decision of the Supreme Court 
in Kandy, P. C. case No. 73,805 (Beling and Vanderstraaten, 
part II, page 14.1} where, though it was shown in the Court below 
that the particular poonatk manure was utterly unfit for anything 
but manure,it was held that the manure in question,being/<>o»ii(i 
manure, was deprived of the exemption from toll, which is granted 
to manure in general. Under these circumstances, I must hold 
that defendant was justified in demanding and recovering tell,*nd 
he is accordingly acquitted and discharged." 

In mffeal, {Broitme for appellant, Ferdinands for respoi^dent,) 
the judgment of the Court below was affirmed. 



November 12. 
Present Morgan, C. J., Stewart and Caylbt, J.J. 

Juriadiciioa. p q^ Kandy, 99729. The defendant had been found guilty on 

"'poUcf.""^ a charge of attempting to bribe the Police. 

In appeal, the conviction was quashed, and the Magistrate di- 
rected to take proceedings Under the 103rd clause of Ordinance n 
of 1868 } and per Morgan, C. J. — " It was submitted, in support 
of the appeal, that attempting to bribe a Police OilScer is a serious 
offence and one not within the jurisdiction of Police Courts. The 
Supreme Court concurs in that view. (Archbold's Criminal 
Practice, p. 831.) In some Cases, where the objection was not 
taken either before the Police Court or in appeal, and the circum- 
stances were not of a serious character^ this Court has not inter- 
fered to set aside the finding of Police Courts ; but the objection 
>ias been taken in this case." 
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. f. C. Balafitimodera, 14149. The defendant was charged with Maintenaaee. 
leaving his lawful wife without tnai<ntenance, in breach of clause 
3 of Ordinance 4 of 1841. The following judgment of the Magfts- 
trate ((rt^^m) explains the facts of the case. ^* I previously 
acquitted defendant, having thought the marriage took place after 
the Ordinance of 1 847 had come into force. 1 1 appears, however* 
that the marriage took place before, and in that Case the fai:t of 
registration was not necessary. The publication of banns and 
subsequent cohabitation wias all that wa& needful to constitute a 
legal marriage. There is no doubt that banns of marriage 
between the parties were published, and that they afterwards 
cohabited tc^ether at Ragumma, (defendant's village), and it has 
been shewn that the complainant was subsequently deserted by 
the defendant at Madampe. The defendant is found guilty and 
sentenced to pay a fine oi 9*. id." 
In afpeal, " Affirmed." 

J. P. Colombo, 2624. The affidavit filed in this case by the Security to 
complainant charged several persons with conspiring to institute keep the peace. 
a false case against him.The complainant was examined, and 
from his evidence it appeared that there had been ill-feeling be- 
tween himself and the persons accused, and that several cases 
had been instituted by one party against the other. The Police 
Magistrate (Conoify) refused to hear further evidence and bound 
over both parties to keep the peace for six months. 

In afptal, per Cayley, J.— " Order set aside. We do not think 
that it has sufficiently appeared that the appellant has used threats 
towards, or otherwise evinced an intention to commit a crime or 
oflFence against, the person or property of another.or that the ap- 
pellant is likely to commit a breach of the peace or to do any act 
that may probably occasion a breach of the peace. Under the 221st 
section of Ordinance No. 11 of 1868, the above must be shewn by 
the oath of one or more credible persons, before an accused person 
can be tolled upon to give sec^jrity to keep the peace, and even 
then the Justice of the Peace is required to hear any evidence 
that Such accused person may adduce in relation to the charge. 
(See. 222.) In the present case, the Justice Of the Peace stopped 
the case at the close of the appellant's examinatbti, and refused 
to hear further evidence. It may be observed that a Justice of the 
Peace has not the power given to a Police Magistrate,by the 104th 
section of the above Ordinance, to bind over parties to keep the 
peace in any case where he is satisfied that the ends Of justice 
would be sufficiently met by such a course." 



Nov. 19. ] '^'^ '*RT r.— 

Theft. Dis- P. C. Colombo, 1644Z. The defendants were charged in ehe 
5>uted title, pj^int with cutting, stealing and carrying away a tree, the pro- 
perty of the complainant. From the evidence it appeared that the 
complainant and his mother had been nonsuited in a case insti- 
tuted by them against the father of the 2nd accused, in respect 
of the very land on which the tree stood. The complainant 
proved the cutting of the tree by the accused, and called, among 
other witnesses, a peace officer who swore that the tree belonged 
to complainant who had possessed it for lo or 15. years, that it 
was a divided land of which the accused held the eastern por- 
tion, and that complainant's portion was fenced in. Another wit- 
ness swore that he had been in charge of the land for 8 years, that 
he had given evidence against 2nd accused in the civil case, that< 
no claim had been made to the land while he had been in charge 
of it, that the tree was cut in the day time,, and that 2nd accu>^ 
sed had said when asked why he was cutting the tree " I am not 
afraid of you." Accused called no evidence but merely put ini 
the record of the civil case and laid claim to the land- The Police 
Magistrate {Conolly) convicted the accused in the following terms :. 
" There is nothing whatever before me to show that accused claim 
the land in question. I should acquit accused if there was a 
particle of evidence to show that any claim or title, however 
groundless, was set up to the tree or land on which it stands. 
There is no such evidence, whilst complainant proves that for 8 
years, at all events, he has been in uninterrupted possession of the 
land." The second accused was then sentenced to pay a fine e£ 

IRi. 10. 

In appeal, per MaRGAW, C. J.— "Set aside and the defendant 
acquitted. The circumstances established in evidence shew 
that there was no theftuous intent on the part of the defendants. 
They are liable in an- action for civil trespass only." 



NovemBer 19. 
Present Morgan, C. J., Stewart and Caylet, J. Ji. 
Drunk and- p. c, Galagedera, 20547. Defendant was charged with having 
disorderly.. |jgg„ drunk and disorderly, in breach of clause 55 of Ordinance 
1.6 of 1865. The Magistrate {Bell) found the defendant guilty 
and sentenced him to pay a fine of H«. lo, and in default to suffer 
fourteen days' imprisonment with hard labour. 

In appeal, per Cayley, J. — " Affirmed, but amended by strik« 
ing off that part of the sentence which imposes imprisonment for 
14 days in default of the fine being paid. The sub-section of 
tihe Ordinance 1 1 of 1865, on which the charge is brought, has. 
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Wen repealed by the Ordinance ^ of 18735 but an offence 
at common law has been proved, and we see no reason 
to interfere with the finding. No power is given to a Police 
Magistrate, by the Ordinance 11 i868, to impose imprisonment 
as part of his sentence in default of the fine being paid ; though 
such imprisonment will follow, in the event of the amount not 
being recovered under the warrant of distress." 



I Nov. 24. 

Drunk and 

disorderly. 



November 24. 
Present Morgan, C.J. , Stewart and CAYLEt, J. J. 

P. C. Colombo, 169S3. On the information of T. Harrison, 
inspector of Police, six women were charged with being common 
prostitutes, under the Contagious Dise^es Ordinance. After a 
long investigation, the Magistrate [Conolly) acquitted the 5th 
and 6th defendants, expressing his belief that as regards them 
the case was false. He added in his judgment — " the conduct 
of the Inspector who lodged the information is open to grave 
censure. Had he made proper enquiries and ascertained the 
character of his witnesses, these women would not have been 
charged.'* The complainant was thereupon ordered to pay the 
expenses of the two accused, including the Proctor's fees. The 
case against the other defendants was postponed. 

In appeal.^^r Morgan, C.J. — " Affirmed as respects the 
acquittal of the Sth and 6th defendants, but set aside as respects 
the order condemning the Inspector to pay the expenses of the 
Sth and 6th defendants. The Supreme Court quite concurs in 
the opinion expressed by the Police Magistrate, that it was the 
duty of the Inspector to make proper enquiries, and to ascertain 
the character of the witnesses before he preferred the charge 
against the two women. Want of time is no excuse for the non* 
performance of this necessary duty. It sets aside the fine in this 
instance, simply because it appears that the Inspector received 
his information from the Police Serjeant and acted bona fide in 
preferring the charge." 



Contagious 

diseases 
Ocdinancci, 



P. C. Kurunegala, 24683. The defendants in this case 
were charged with having escaped from the custody of the 
Police, in breach of Ordinance 11 of 1868, clause 170, It ap- 
peared at the trial that the defendants had been arrested, with- 
out a warrant, by the complainant for gambling, and had escap- 
ed after the arrest. They had been acquitted, however, of the 
charge of gambling, and, in answer to the charge of escape, 
pleaded justification, in that the arrest had not been lawful' 



Cscapet 
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Escape. The Police Magistrate (E His) upheld this view of the case and 
acquitted the defendants. 

In appeal, per Stewart, J.^" AflBrraed. The offence which 
the accused was supposed to have committed, viz. gaming in 
breach of the 4th sub-section of 4th section of Ordinance 4 
of 1841, is not comprised in the 52nd and 53rd sections of Ordi- 
nance 16 of 1865, which set out the offences where a constable 
may arrest without a warrant. The 7th section of Ordinance 
4 of 1841, it will be seen, draws a distinction between the arrest 
by a constable or headman of idle and disorderly persons, rogues 
and vagabonds, and persons accused of robbery, etc. In (he 
former class of cases, to render the arrest lawful.the persons ap- 
prehended must be of the description stated : whqreas in the 
tatter and graver class of crime accusation is sufficient." 

Hotiemier 2J. 
Present MorGj^n 0. J., Stewart and CAYt^T, J. J. 
forcible entry. P. C,Kan4y, ggjiA-- The defendants in thk case were eharg« 
ed with forcibly entering on the complainant's land and picking 
coffee. From the evidence it appeared that defendants had 
come Into the complainant's garden, while he was temporarily 
absent, and had picked coffee from the trees. On ceinplainant 
returning, he was driven away by the defendants wha threaten- 
ed him and ran after him. The Magistrate {Pole) acquitted the 
defendants on the ground that they were in possession when the 
complainant went to the land, and that defendants did not enter 
" forcibly*' but " cunningly." 

In appeal, {Grenier for Appeliant,) per Stewart, J.-r-" Set 
aside and remanded for hearing. Force on the part of the 
accused is no doubt essential to constitute an offence under the 
Proclamation. But if the entry was made in the short interval 
of the casual absence of the occupant, and force used to prevent 
his returning to his premises and continuing his occupation, the 
circumstance of the defendant having ' cunningly" got on the 
ground before the complainant and during his temporary ab- 
sence will not alter the aspect of the case. See Russell on 
Crimes, vol. i., page 436., ; I Hawkin's, vol. I, page 301." 

Postal P- C. Rainapura, 14972. The plaint disclosed that, in breach 

Ordinance, of clause 48 of. Ordinance 27 of 1865, the defendant, (a tappa?- 

runner) had not used proper care and dtligence in conveying 

certain postal packets which had been entrusted to him. The • 

only evidence adduced for the prosecution to prove the alleged 

. carelessness and misconduct was that the mail-bag had net 
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been delivered. The accused pleaded that he had been assault- Postal 
ed and robbed, but it transpired in evidence that the only wit- *^i'*«"*- 
ness who had gone to the spot where the assault was said to 
have taken place saw no traces of a struggle on the ground oc 
any indications of violence having been used. The Magistrate 
(Ne-ville) acquitted the defendant, on the ground that there was 
no evidence against him, and ordered that his expenses be paid 
by complainant. 

In appeal, per Stewart, J. — " Judgment affirmed, with the 
exception of that part which orders the expenses of the defen- 
dant to be paid." 

December I. 
Present Morgan, C. J. and Stewart, J. 

P. C. Negombo, 31450- The plaint charged the defendant, Resisting tl)e 
under clause 165 of Ordinance 1 1 of j868, with having obstructed Police, 
the complainant (a police constable) in the execution of his duty, 
when attempting to enforce a criminal warrant against one Podda. 
It appeared from the evidence that two persons had, without an 
affidavit, obtained a warrant from the Justice of the Peace of 
Negombo at his private residence, to arrest a convicted thief who 
was lurking in the neighbourhood, and that the complainant had 
been entrusted with its execution. The Police Magistrate {Lies- 
ching) held the charge proved and the defendant guilty in 
the following judgment: " the 232nd clause of Ordinance n 
of 1868, under which he (the Justice of the Peace) acted, is 
silent as to how the Justice of the Peace is to satisfy himself 
that a person is lurking within his jurisdiction who cannot give 
a satisfactory account of himself. All the clause sets forth is 
that if it shall ' appear' to the Jiistice of the Peace that such is 
the case. In the present instance, the Justice of the Peace was 
as satisfied of the truth of the verbal statements of the two wit- 
nesses as if they had been sworn to, and granted the warrant. 
Whether such warrant was issued regularly or irregularly, the 
Court holds that the defendants must be held guilty of having 
resisted the complainant in the lawful execution pf his duty. 
Defendants are severally adjudged guilty and sentenced to 3 
months' imprisonment each at hard labor." 

In appeal, " Affirmed." 

P. C. Kandy, 98697. The Proctor who had filed the appeal q 
in this case was noticed to show cause why he should not be Petiti ^ 't 
punished for Contempt, " in that he filed a petition containing Appeal, 
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PART 1. 



Contempt. 

Petitions of 

Appeal. 



false statements, and in that he took no precaution to aScertak 
in the first instance from the Proctor who appeared for the 
defendant at the trial whether those statements were true o'r false." 
The explanation offered having been accepted by the Supreme 
Court as " very satisfactory," the Chief Justice proceeded to 
record the following minute. " The Supreme Court takes this 
opportunity to express its opinion, on the practice, which seems to 
prevail in some stations, of Proctors interfering in cases and 
advising appeals, relying simply on the statements made by the 
parties, without taking due precaution to satisfy themselves that 
those statements are true.Such a practice ought to bechecked.Proc- 
tors acting in this manner will be regarded as acting in contempt 
of this Court, to which the appeals are addressed. A respectable 
Proctor ought not to advise an appeal on the facts of which he 
has no personal knowledge, without taking every reasonable pre. 
caution to satisfy himself that the statements made by the party 
consulting him are true. Further, such a Proctor should always 
append his name to appeals which he advises, and should not 
seek to make a profit by his office without openly sharing the 
responsibility which justly attaches to it." 



Malicious 

Injuries 

Ordinance. 



P. C. Colombo, 14797. This was an appeal on the following 
judgment of the Magistrate {Conolly), acquitting the defendant on 
a charge laid under the 19th clause of the Malicious Injuries Ordi- 
nance. " I believethatthedefendant threw dirt into one of the tubs 
in question on the occasion complained of, but I further believe 
that the defendant did this under the impression that the tubs 
belonged to her husband, and from the civil action it is not clear 
which side had the actual possession of the tubs. The evidence 
being conflicting, and under the circumstances, 1 doubt if defen- 
dant is liable to punishment. I give the defendant the benefit of 
such doubt and acquit her. If an appeal be taken and the 
Supreme Court decide that defendant is liable, there will be no 
necessity for sending back the case for rehearing, as the facts are 
ascertained." 

In appeal, per Morgan, C. J.—" Set aside, and the defendant 
declared guilty and sentenced to pay a fine of five rupees. The 
act complained of was clearly damage to personal property under 
section 19 of the Malicious Injuries Ordinance, No. 6 of 1846. 
The evidence on the part of the complainant (no witnesses were 
called on the part of the defendant) shews that the tubs were in 
possession of the complainant at the time the damage was done ; 
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and the filthy nature of the act imputed to the defendant, rebuts Malicious 
the presumption that she was acting only in assertion of her right ^'^'-""^ 
to the tubs." 



P. C. Matale, 8224. The defendants were charged with "gam- Gambling, 
ing and betting with a bone," in a garden near the road to 
Gurapola Estate. The Magistrate {Penny) held as follows : — 
" It seems to me that the promiscuous meeting of Moors, Tamils 
and Singhalese in a place open to the public gaze, and their 
gambling by means of a game of chance at that place, would 
amount to 'using a place for common anA promiscuous gam- 
bling.' If this be not a case contemplated by the Ordinance, 
then men can collect and gamble in front of the Court-house, 
Police-station, or on the public road, so long as they change the 
site of their operations each time. This I never can believe was in- 
tended by the Ordinance and yet the parallels are complete : — 
accused are convicted and fined Ks 20 each, (5 to complainant.") 

In appeal, the conviction was set aside ; and per Morgan-, 
C. J. — " For any thing that appears to the contrary, the garden 
where the defendants were found gambling may never have 
been used for such a purpose before. The Ordinance, it will be 
seen, draws a distinction between gaming in a road or open and 
public place and private premises. The gambling in the present 
case not having taken place in anyroad or open and public place> 
there should have been some evidence that the place was kept 
or used for the purpose of common or promiscuous gambling." 



P. C. Balapitimodera, 45678. Two defendants were charged, Arrack 
under the 26th clause of Ordinance 10 of 1844, with having sold Ordinance, 
arrack, on the 30th July, in a garden called Hettigewatte, with- 
out a license. Having pleaded guilty they were fined Ks 50, half 
of which sum was awarded to the complainant. From the petition 
of appeal, it appeared that the defendants had duly obtained a 
license to sell in an adjoining garden called Galleboddewatte, 
but the owner thereof having violated an agreement to allow 
the accused to occupy the land, they had been obliged to sell at 
Hettigewatte ; also that the defendants had promptly represent- 
ed the matter to the Government Agent who subsequently 
licensed the new place. 

In appeal, per Morgan, C. J.— " Affirmed. The charge 
brought against the defendants falls within the letter of the law ; 
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and they tiaving pleaded guilty, tire Magistrate felt bound ftf 
impose a fine of B« 50. But the Magistrate is recommended not 
to enforce payment of the firie, until the defendants shall have' 
had an opportunity to apply to the Goivernor for remissionj" 



Salt 
Ordinance. 



December li. 

i'resetit Morgan, C. J. and StewAr*, j. 

P. Q. Kalpitiya, 4533. The plaint in this case was — 

" that the defendants did; on the 27th day of June, 1874, at Vellenkar;!, 
possess a quantity of about 15 bushels df naturally formed Salt, wiiicH 
they were unable satistactorlly to account forj in breach of the Jth clause' 
of the Ordinance No. 3 of I8361" 

The Magistrate {Smart) convicted the first twd arid acquitted 
the tWrd and fbiirth defendants in the following judgment^ 
" The 7tli clause df the Ordinance 3 of 1836 provides that the' 
occupier of any house or premises, in whicli shall be foilnd salt 
which he is unable satisfactorily to account for, shall be liable tcr 
punishment. 1 believe that it is absolutely necessary, before any 
conviction could be obtained under tbis clause, that there should 
be some evidence, either direct or circumstantial,- to convict the' 
defendant with knowledge of his possession ; in other words,- there 
must be proof of scienterj or else a conviction would ofteabS 
manifestly unjust. In this case tbere is no direct evidence,- but the' 
CircUtnstahtial evidence is very strong, 1 think. A large quantity 
of salt, some 15 btlshels, is found in a garden leased by ist and 
2nd defendants, and it hasi in the opinion of tbe witnesses and 
according to AUi Tambi's, statement, been there for many months. 
How is it possible that the occupiers of the premises, who of course 
tnust have often visited the garden, tould be in ignorance of the 
existence of the salt ? It seems that a fire of some kind had beeri 
lit over the spotj and this is another reason for supposing that the 
salt must have been deliberately hidden; All these reasonable 
Suspicions, which are met by no rebutting evidence on the defend 
dants' part, exclude almost every possibility save the guilt of 
defendants. The 3rd and 4th defendants, being not properly the 
Occupiers, are found hot guilty, but ist and 2nd are found guilty. 
The salt has been duly measured out and is found to be isbushels. 
The defendants are fined Rs S per bushel, each defendant fined 
75 Hs. 20 H«. informer's share to be paid to complainant j 10 5s 
to Alii Tambi. Salt to be confiscated." 

In appeal, per Morgan, C. J. — "Set aside and first and 
second defendants found not guilty. In the absence of an in- 
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ifcfpretatioh datise defining Ae word "occupier", it must be Sa:l£ 
held to mean a person in tlie actual de facto occupation of cer* Ordinance.- 
tain premises. According to the evidence, the defendants* resi- 
dence was some two or three mles away from the garden in 
which the salt was found, and there is no evidence to she\j^ 
that the defendants buried the salt in the place where it was 
found." 



P, C. Negdmbo, ^c6g&i This was a, charge against two head- Fiscal'W 
ftien, under clause 22 of Ordinance 4 of 1867, of having " wilfully Ordinauce^ 
neglected to do their duty, as Fiscal's officers, by not seizing 
the property pointed out to them by the complainant for seizure 
under writ No. 6718, D. C. Negombo, wiiich was directed to 
them by the Deputy Fiscal for execution." 

The evidence disclosed that an the defendants* preoeeding to 
the debtor's house, a third party, laying claim to the property 
pointed out, locked the door of the house and went away with 
the -keyj that thereupon complainant asked the defendants to 
treak open the bouse and seize the goods on his responsibility., 
which they refused to do j complainant also stated that defendants 
Were authorised in writing by the Fiscal to act as his officers in 
the execution of the writ. 

The Magistrate (LiesMng) dismissed the charge in the follow 
ing terms: " The evidence of the complainant does not go to 
shew any sucTi wilful neglect of duty on the part of defendants 
as would, as Fiscal's officers, render them penally liable. Sec- 
tion 4 of clause 30 of the Fiscal's Ordinance saysj doors may 
be broken into, not shall ; a Fiscal's officer is tlierefore entrusted 
with a discretionary power," 

In appeal, !pe![ Morgan, C. |.— "Affirmed. The Supreme 
Court concurs with the Magistrate in thinking that the case is 
one in which the defendants might properly have exercised their 
own discretion.'' 



P. C. BaMcaloa, 7765. The plaint charged the defendant 
tvith "having in the 'District Court of Batticaloa wilfully given -.5 
false information on oath to the JiMtice of the Peace of the said '" °""* '°*' 
district, with intent to support a false acousatien against the com- 
plainant, whom the defendants charged with robbery and as- 
sault on his son, in breach of the l-eeth clause of Ordinance U 
tif 1868," 
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In appeal, against a conviction by the IMagistrate, (Worthing:^ 
ton), the judgment was set aside and the defendant acquitted ^ 
and per Morgan, C. J.. — " The particular information alleged 
to be false is not set out in the plaint, which seems to refer to the 
entire charge preferred by defendant against the complainant. 
Where such is the case, an indictment for perjury is the proper 
remedy."' 



Drawing' 
toddy. 



Decemher 22. 
Present Morgan, 0. J. and Stewart, J. 

P. C. Kurunegala, 24245. This was a charge of drawing toddy 
without a license, in breach of clause 36 of Ordinance 10 of 1844. 
The Magistrate (Ellis) entered a verdict of not-guilty, holding 
that the mere fact of the toddy having been dtawn from defen- 
dant's tree was insufficient to justify a conviction, and that the 
evidence failed to establish that the accused drew or caused to- 
be drawn the toddy in question, er that he was in possession' 
thereof. 

In appeal, per Stewart, J.—" Set aside and defendant fined 
Es. 10. The toddy was seized on a tree in the garden of 
the defendant, where he was residing. His casual absence from. 
Rome at the moment of seizure cannot make him less account* 
able. Having regard to the time, extending over some days,, 
necessarily taken in the preparation of the cocoanut flower and 
the nature of the toddy di-awing, process, it is incumbent on the 
defendant, the owner of the tree, to give exculpatory evidence,, 
in the absence of which it is but reasonable to conclude that he 
either drew or caused the toddy to-be drawn." 



Keceiving 
stolen 

property. 

ibefective 
plaint. 



P. C. Mafale, 8265. The plaint charged the defendant with, 
'' unlawfully receiving one silver hair pin and 5 silver beads,, 
knowing them to be stolen," 

In appeal, against a conviction by the Magistrate (Penny)', 
per Stewart, J. — " Set aside. The owner of the goods was not 
examined, and there is no legal evidence on these proceedings 
that the things were stolen. The plaint also is bad, in that it 
does not allege to whom the things belonged." 



Gambling. P- C. Kandy, 100268. The defendants were charged with 
gaming at a house kept for the purpose of common and promis- 
cuous gaming, in breach of Ordinance 4 of 1841. It was proved 
that the house in question was one where people habituairy 
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.^gambled and was specially kept for that purpose liy the lit 
'defendant ; but the Magistrate {Pole) declined to convict, on the 
ground that a private residence, not used as a tavern or shop, 
would not fall within the Ordinance, in the sense of being kept 
or used for the purpose of common and promiscuous gaming. 

Tn appeal, per Morgan, C. J. — " Set aside and case sent 
back for the Magistrate to hear evidence and give judgment 
de novo. The Ordinance makes it an offence for a person to 
gamble in any place kept or used for the purpose of common or 
promiscuous gaming. There -is evidence to shew that the house 
in question, (which has been held to fsill under the description 
'iplace') was kept or used for such purpose." 



I Dec. 22. 
Gambling. 



P. C. 'Kurunegala, 25034. The defendants were cliarged with 
"having attempted to aid in the escape of certain prisoners who 
-were in the lawful custody of the complainant as a Fiscal's peon, 
in breach of clause 170 of Ordinance 11 of 1868, and also with 
assaulting and beating the complainant. The accused were 
found guilty by tlie Magistrate (Ellis) and sentenced to three 
months' imprisonment and 15 lashes each. 

In appeal, per Stewart, J. — " Affirmed as to the sentence 
of the imprisonment witli hard labour, set aside as to the lashes. 
Though an assault is included in the latter part of the plaint, 
tlie charge is expressly laid under the 170th section of Ordinance 
1 1 of 1868, which, for a rescue or assistance given in an attenipt 
to escape, does not authorise the imposition of a sentence beyond 
fine or imprisonment with or without hard labor. There is no 
evidence that the and defendant committed any assault : that 
committed by the first defendant was trivial, and committed in 
•furtherance of the attempt to rescue." 



Attempting 
to lescue 
prisoners. 



P. C. Matale, 8091. This was a cliarge of assault and false 
imprisonment of the complainant for three days. The Magis- 
trate {Penny) acquitted the defendant, disbelieving in toto the 
complainant's story, and ordered her to pay the accused Kg. 6 
as expenses ; and called upon her to shew cause why she 
should not be punished for bringing a false case. Upon her saying 
" accused has got witnesses and I have witnesses," the Magis- 
trate recorded her words, with the following remark : " She makes 
no application for time to show cause." He thereupon fined 
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Irregular her Ka. I o, and further called upon her to shew cause the next 
sentence. ^j^y ^j,y gj^g should not be punished f«ff contempt " in mislead- 
ing the Court by stating that she did not say she was not absent 
on one occasion when the case was called from a desire to settle 
the case." On her shewing no cause, she was sentenced to 7 
days' imprisonment. 

In appeal, by the complainant, per MaRGAK,C.J — " Affirmed 
as to the acquittal of the accused, but the order condemning the 
complainant to pay the expenses of accused, ar^d to pay a fine 
of Bi. 10, and to be imprisoned for a week, set aside. If the 
Court meant to take such penal measures against the com- 
plainant, her witnesses ought to have been heard in the first 
instance. The detention of the woman is partially admitted by 
the accused, who stated that he took her because ' she would 
go with him.'" 



Evidence. p. C. Ma llaiam, 2315- Two defendants were charged with 
ttc-bearing. fj^yj^g assaulted the complainant on the 22nd October. The 
first accused having succeeded in proving an alibi, by calling the 
attesting witnesses to a deed which purported to have been exe- 
cuted on the same day at a village some miles distant from the 
alleged scene of the assault, the Magistrate {Livera) recorded a 
verdict of not guilty in the following terms ; 

" As the case against the ist accused is proved to be absolutely false, I 
cannot rely on the evidence against the znd. Both are acquitted and 
discharged." 

In appeal, {Ferdinands for appellant, Grenier for respondent) 
per MoROAN, 0. J. — 

" Set aside and ease sent back for further evidence. It was alleged oti 
behalf of the appellant that she has evidence, to disprove the alibi relied 
upon by the defendant, which she, having been taken by surprise, 
was not prepared to adduce at the trial. The Counsel for the respondent 
does not require an affidavit in support of the allegation, but contends that 
the finding, being one on the facts, cannot be interfered with. The 
Supreme Court will not by its present order alter the Magistrate's finding 
on the facts, though it does not concur with him in such finding, but seei 
no objection to let in new evidence in further elucidation of the case." 
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February lo. 
Present Creasy, C. J., Stewart and Cayley, J. J. 

C. R. Gampola, 28590. The plaintiff instituted this action in 
February, 1873, to recover a sum of Rs. 39 due on a debt bond 
dated 27th May, 1870. The bond was admitted, but payment 
was pleaded in defence. After repeated postponements, which were 
chiefly due to the defendant, the case was taken up on the 7th 
October, when he moved to be allowed further time to prove that 
plaintiff was an insolvent and as such had no right to sue. The 
case was thereupon postponed for the 13th October, on condition 
that defendant should forthwith deposit in Court the amount claim- 
ed in the libel. The defendant subsequently succeeded in estab- 
lishing the alleged insolvency, but having neglected to make the 
deposit ordered, the Commissioner (Ne-vill), after duly calling 
upon him to shew cause, punished him for contempt by imposing 
a fine of Rs. 10. 

In appeal, per Creasy, C. J. — " Set aside. The Court of Re- 
quests might, under Ordinance 9 of 1859, have attached the de- 
fendant until he obeyed the order by paying the money, but it had 
no authority to treat this non-payment as a contempt." 

C. R. Gartipola, 2gi2g. In this case the plaintiff sued for pay- 
ment for use and occupation of a house for a period longer than 
a month. The Commissioner {NeviU), on ascertaining there had 
been no notarial lease according to the Ordinance of Frauds, No. 7 
of 1840, summarily entered a judgment of non-suit. 

In appeal, per Creasy, J. — "Set aside and case sent back for re- 
hearing. This nonsuit was erroneous. The Supreme Court has 
repeatedly pointed out that, though a contract may be defective 
under the Ordinaince of Frauds so that a party cannot enforce it, 
yet if a party accepts benefit under that originally invalid contract 



Contempt. 



Use and 
Occupation^ 
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Use and aj. another's expense, Ihe party so benefited may, if he repudiates 
Occupation. ^, • • , , /, ,, . , , . ^. , 

the original contract, be compelled to make compensation for that 

benefit, either by restitution or by payment of damages as the case 
maybe. Under such circumstances the plaintiff's right of action 
is based not on the original objectionable consensual contract, 
but on a new satisfaction of g'Masi contract which is created ex re. 
A recent decision to this effect will be found in C. R. Batticaloa, 
Grenier's Reports of Court of Requests Cases for 1873, page 16, 
and the law on the subject as illustrated by English cases was ful- 
ly explained in C. R. Caltura, 17 112, reported in Beven and Mills, 
August number, 1864, page 13." 



Promissory C. R. Neivera Eiiya, 3959. The plaintiff as indorsee sued the 
Note. defendant as maker of a promissory note, of which the following 
is an exact copy : 

" One month afterdate I the undersigned Engatha Appoohamy of Mata- 
ratu promis to paid to Sina Lebbey Odema Lebbey Marikar of UdupussiU 
lawa the orders the sum of Rs. 75, seventy five rupees curnssey, velu re- 
ceived in goods." 

The defendant pleaded that he was not liable, the plaintiff hav- 
ing undertaken to recover the amount on the note from a third 
party. The Commissioner {Harlshorne) held as follows. " The 
Court is of opinion that the plaintiff cannot recover the amount 
claimed on the promissory note filed in this case. The note is 
merely indorsed by the original payee, who had no right toassign 
it to the plaintiff without the knowledge or consent of the maker 
thereof. It does not appear that subsequently to such assignment 
any new consideration passed in respect of the note, and none of 
the exceptions which might have made an assignment valid have 
been proved. It is hardly necessary perhaps to refer to any autho- 
rities on the question, but the Court may mention Chitty on Plead- 
ing, p. p. 10. 94 and 95 ; Archbold's Nisi Prius, vol. i, 297 (2nd edi- 
tion) ; and in a similar case at Panadure in 1870 a passage was 
cited to a similar effect. The plaintiff is nonsuited with costs." 

In appeal, per CreaSy, C. J. — " Set aside and judgment en- 
tered for plaintiff for Rs. 55 and costs. The promissory note in, 
the present case is not grammatically drawn, but it was obviously 
intended to be a note payable to order. For further reasons see 
judgment of this date in C. R. Newera Eliya, 3958." 



Promissory C. R. Newera Eliya, 3958. This was an action on a promis- 
'*' sory note which defendant had executed in favour of one Uduma 
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Lebbe Maracar, who had indorsed it to plaintiff. The answer 
was the same as in case No. 39S9. the defendant further pleading 
part payment. The Commissioner {Hartshorne) nonsuited the 
plaintiff on the same grounds as those recited in his judgment in 
the other suit. 

/« appeal, per Oreasy, C. J.—" Set aside and judgment en- 
tered for plaintiff as prayed, less the amount (i. e. Rs. 20) admitted 
in case 3959 to have been paid. An indorsement and delivery by 
the person to whom or to whose order a promissory note is made 
payable, gives a good right of action. The original maker's ap- 
probation of the indorsement is totally unnecessary." 

C. R. Maiale, 2909, The plaintiff claimed by maternal inheri- 
tance one-half of a certain land and alleged that defendants dis- 
puted his right. On the returnable day of the summons (25th 
October) no answer having been filed, the Commissioner {Penney) 
ordered that the case be fixed for ex parte hearing, on 12th Novem- 
ber. The defendants on the 28th October submitted an affidavit to 
the following effect : — 

"That they received summons in the above case and and defendant could 
not appear on the returnable day as she was ill, but her husband, the ist de- 
fendant, was present and waited as usual until the names of parties were 
called and they were ordered to file answer.. The ist defendant affirms and 
states that it was not the custom of this Court to file answer before the re- 
turnable day of summons. The defendants further affirm and state that 
they have a good and valid defence on the merits of the said case." 

Their application to be allowed to- file answer having been reject- 
ed, the defendants appealed. 

Per Cayley, J. — " Set aside. Upon the affidavit filed, and in 
view of the nature of the case, the defendants are allowed to file 
answer, provided they do so within five days of their receiving no- 
tice of this judgment. The defendants to pay costs of this appeal 
and all costs consequent on this default. "^ 



\ Feb. 26. 
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February 264 
Present Creasy, C. J., Stewart and Cayley, J. J, 
C. R. Matara, 18257. The question in this case was whether Hoewandiram 
the Hoeivandiram due to a native headmen could be seized in ex- '^ * salary. 
ecution. The Assistant Government Agent {EUiott) having been 
noticed to shew cause why, in terms- of the 44th clause of the Fis- 
cal's Ordinance, he should not pay into. Court certain monies due 
to the defendant, as Hoewandiram, in order to satisfy plainLilT's 
writ, it.was contended on his behatf that the Hoewandiram was in 
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Hoewandiram the nature of a salary and could only be seized .under<;lause 3.4 ol 
'^' Ordinance 4 of 1867. TheComm'issioneir {Sivette7ika'm),hovievsr, 
made the rule absolute in the toUowing terms. " It appears to me 
that the plaintiff could have proceeded under either clause 40 or 
clause 44 of Ordinance 4 of 1867. Theonly difference is that, un- 
der clause 40, the public officer, (the Assistant Government Agent 
in this case) would have had no opportunity of shewing cause, as 
he has done. It has been contended that this isnot a debt due 
to the defendant. But Mr. Silvadoes not deny that the money is 
owing by the Assistant Government Agent to the defendant. Na- 
turally it must be a debt due to him. The attempted analogy )be- 
tween Hoewandiram and a salary is scarcely worth notice. Hoe- 
wandiram is payable thrice a year orlly, varies in amount, and is 
payable only on the Government officer being satisfied that the 
recipient has deserved it by attending to the irrigation of the fields. 
It cannot be contended that payment which is dependent upon a 
good or bad crop, and which is the value of an ascertained amount 
of the crop, is a salary. If this be so, the afide share of a cultiva- 
tor is a salary, for it depends on the same conditions and is pay- 
able at the same periods as Hoewandiram. Inasmuch as 'Hoe- 
wandiram is always rendered for past services, the argument that 
it should be inviolable carries no weight. A seizure of a salary 
has reference to future services and affects a far superior officer. 
Hence the caution to be observed by clause 34." 

In appeal, [the Queen's Adiiocate for appellant) per Creasy C. 
J. — " Set aside. This money is in the nature of a salary, and is 
within the protection of clause 34 of the Fiscal's Ordinance. Tlie 
subject of the immunity, (absolute or conditional), of the pay of 
public servants, was carefully considered, and very full judgments 
on the subject were given in C. R. Batticaloa, No. 10551J and in 
O. R. Galle, No. 29246.* Those judgments are recorded in the Ci- 
vil Minutes of the Supreme Court for sth July, 1865. The 34tb 
section of the Fiscal's Ordinance was intended to embody and or- 
dain the most important parts of those judgments. It may be seen 
from them that the attempt to justify the seizure of salaries, when 
they have been due, because they are debts, is quite futile. This 
money is clearly due to the officer in the nature of a salary. There 
is an essay on the subject of ' Hoewandiram' by Mr. Nell, 
printed in the Legal Miscellany (No. 14) between p. p. 7oand77.'f 
Our attention has been drawn to it by the Queen's Advocate in 
the present case. The authorities cited in that essay have ibeen 
* See Appendix. f See Appendix. 
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verified, and they establish that Hoewandiram is a legal payment, '^°^2T^"^ 
which the Mayoraals are entitled to receive as their due from the 
land owners for duties performed by them, the Mayoraals,,as pub- 
lic officers. As such we consider the Hoewandiram to .be condi- 
tionally protected from execution, both by common law and under 
the Biscal's Ordinance. There is no reason 'for limiting the 
word 'isalary' as used in the ^Ordinance any mote tilose'ly than 
the word ' salariura' as used in the Roman Dutch Law 'Bodks. 
The Ordinance does not say 'fixed salaries,' but 'salaries' 
generally, which include all legal and regular remuneration for 
' services rendered' by public officers." 

C.Ji. Colcmio, gqg4g. The plaintiff sought itO',recover a sum a Minor can- 
of Bs. JO, as damages consequent on his bullock having been not be sued 
unlawfully cut and wounded by the defendant, who pleaded without a 
minority, amongst other matters, in his answer. The Commis- ^"'^t'^?"! 
sioner (de Liz/era) upheld the plea and non-suited the plaintiff, gj^ii action ex 

In ap-peal, Brou/ne, for the appellant, contended that as this delicto^ 
was an action ^.a? delicto the defendant, although aminor^was 
righlly sued. Gratius, i, 4, i. 

Per CAYiEY, J. — "Affirmed. A minor cannot appear in answer . 
to a civil action without the intervention of a guardian or curator^ 
and there is no difference in this respect between actions ex con- 
tractu and actions ex delicto. Vander Keessel (thes. 127) is very 
clear on the point. "Pupilli," (he says) " sine tutoribus in judicio' 
tanquam actores aut rei consistere nequeunt, etiam in delictis 
civjlibus." In criminal cases the law is different, for in these the 
^ccuseci, though a minor, must appear personally. Groen.,de Legs. 
Abrogat. Cod. lib. v. tit. 59. The passage in Grotius, (Herbert's 
tranlation, p. 18) cited in the petition of appeal appears to refer 
to criminal proceedings. At all events the authority cited from 
Groenewegen in the note to the above passage in H erbert's 
Grotius has reference to criminal proceedings only, and is no 
authority in support of the position that a minor can appear by 
himself ina civil action ex delicto." 



March 3. 
Present Creasy C. J., and Stewart, J. 
C. R. Kalutara, 22342. The Commissioner (Poster), having Decisory oath, 
partly heard evidence in the case, made, order as follows : " Post- 
poned till Thursday, parties wishing to swear at Kanda Vihara. 
The Aratchyiof the village to be present and report,'* Subse- 
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Decisory oath, quently the plaintiff was non-suited with costs, on the ground that 
the defendant had taken the necessary oath. 

In appeal, per Stewart, J. — " Affirmed. The plaintiff was 
bound by his agreement." 

Malicious pro- C. R. Gampola, 29170. The following judgment of the Commis- 
secution. sionev {Nevitl) explains the case : " In this case the plaintiff sues 
for Rs. 49, being expenses and damages caused by plaintiff having 
been brought up from Kegalla on J, P. process and defendant's 
failing to prosecute on the information lodged. The amount is 
not questioned by defendant who pleads sickness as the reason he 
did not prosecute. This is not established by evidence, and no 
ground is before the Court for defendant's failure to prosecute on 
the information lodged against plaintiff. Of plaintiff's damages, 
Rs. 12 batta and Rs. 20 damages for loss of business are a fair 
charge, but no person accused before a Justice of the Peace is 
bound to engage Counsel to watch for him and plaintiff must bear 
that himself. Judgment for plaintiff for rupees thirty two and 
costs of suit."" 

In appeoil, the judgment was set aside and' plaintiff nonsyited 
with costs r an<Jper Stewart, J. — " This is in effect an action 
for malicious prosecution, to sustain which it is essential that the 
plaintiff should' give some evidence of the defendant's malice as 
well as of want of probable cause. There is no proof on either of 
these points, all that appears being that the defendant failed to 
prosecute his charge owing, as he alleges, to his illness. An ac- 
quittal however for want of prosecution is not even prima facie 
evidence ot malice. See Purcell v. Macnamara, 9 East, 361. The 
proceedings before the Justice of the Peace ought to have been 
produced." 

Taxed bills. C. R, Gampola, 29040. The plaintiff sought to recover the 
Action to re- amount of four bills on account of batta which, had been duly 
cover amount ^^^^^ ^^ j^g Secretary of the Kandy District Court. The Com- 
missioner (Neziill) nonsuited him in the following terms :: " k 
this ease plaintiff sues on a memo of taxed bills, whereas his action 
should be based on the taxed bills themselves. The memo is not 
even worthy of the title of secondary evidence, for it is no evidence 
at all. The action being based on documents which have special 
force at law and are not in evidence, plaintiff is nonsuited with 
costs." 
In appeal, per Stewart, J.—" Set aside and remanded for 



of a Bond. 
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further hearing. The memorandum referred to in the plaint is Taxed biUs. 
only in elucidation of the plaintiff's demand. The action is brought ^^^^^ amount 
for the amount due on the taxed bills, and the plaintiff should have Qf_ 
been allowed to proceed with his proof. Costs to abide result." 

C. R. Kaiutara, 33168. The plaintiff sued defendant on an Assjg^ment 
assignment of a bond dated 20th November, 1872, which the latter 
had executed in IVTarch 1869 in favor ot one Aberan Fernando. 
The defendant pleaded (i) payment to the assignor, (2) want of 
notice of the assignment, and (3) that he (the defendant) had 
already instituted a case No. 26121 in the District Court of Kaiu- 
tara for the recovery of the discharged Ijond from the said Aberan 
Fernando, who was alleged to be acting in fraud and collusion 
with the plaintiff. The Commissioner (Poioer) held as follows ■: 
" Plaintiff is non-suited with costs, no notice of assignment having 
been proved to have been given ^ and Aberan, at the time of the 
assignment being sued on this very bond, was not justified in as- 
signing it to a third party, who also it appears was aware of an 
action between Aberan and defendant.'' 

In appeal, {Ferdinands for appellant, Grenier for respondent) 
per Creasy, C. J. — "Set aside and Judgment to be entered for 
plaintiff. Notice was proved, and we are inclined to think that 
the bringing of the action was sufficient notice. It made the 
plaintiff's cause of action complete before the litis contestatio" 



March 10. 
Present Creasy, C. J. and Stewart, J. 

C. R. Kaiutara, 32519. The plaintiff sued to recover a debt of Dedsory oath. 
Rs. 90 with interest from defendant, who pleaded " never indebt- 
ed." The Commissioner {yayetilike) after hearing some evidence 
made order as follows ; " Referred to the defendant's oath by con- 
sent of parties — to swear at 8 to-morrow." The defendant having 
failed to take his oath, judgment was entered for plaintiff with 
costs. 

In appeal, per Creasy, C. J. — " Set aside and case sent back 
for regular trial." 



C. R. Matale, $020 J. The plaintiff instituted this action on the Clerk's wages. 
1st October, 1873, to recover the sum of Rs. 95, "being balance Prescription, 
wages due for serving under the defendant as a clerk from 28th 
December, 1870, to 2ist July, 1872." The defendant denied being 
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Clerk's wages, indebted and pleaded prescription. The plaintiff, being examined, 
Prescripti6n. ^t^^gj 

^' I was employed by defendant as a clerV in his boutiqiue' where we sold' 
rice, cocoanats, salt &c, I did not sell goods. I kept accounts only;.. De- 
fendant kept 4 or 5 others to sell in the boutique. Defendant lived in the 
boutique, so did I. When he ordered me I used to go and inspect his gardens 
andalso sell when he asked me. I was employfed as defendant's servant 
and got Rs. 15 a month. One day he told me that I could st^y or go as I 
liked, so I went. He did not pay me regularly, he gave me money when I. 
asked him. I lived in the boutique all day and night. I used to help defend- 
ant then in selling things, we made no agreement as to notice to be given 
before leaving." 

The Commissioner (P«7Z7zg'),without hearing any evidetice, enter- 
ed a judgment of non-suit in the following terms' : "^ Plaintiff was 
evidently employed as a domestic servant in defendant's boutiquef 
which was also defendant's residence." 

In a,ppeal, {Grenier for appellant) per Stewart, J. — " Set 
aside and remanded for further hearing. Costs to stand over. 
The plaintiff should be allowed the opportunity df proving his 
employment under complainant as a clerk. If he was employed 
as a clerk, the 9th section of Ordinance 22 of 1871 will not apply." 

May 12. 

Present Cayley, J. 

numulti ^- ^- ^"¥'*ba, 27187. Held, in appeal, that the Court below 

having once dismissed plaintiff's case had no power to rfe-opeti' it. 

All proceedings subsequent to the dismissal were declared null 

and void. 



Dismissal. 



Self-constitu- C. R. Colombo, 95054. In this case the defendant had entered 
ted trust, into 3 notarial agreement, subsequently to the death of his wife, 
with the plaintiff, his father-in-law, undertaking to secure to' his 
(the defendant's) minor child one-half of a certain house in Andi- 
vval Street, as its deceased parent's share of the common estate. 
The plaintiff, who described himself in the libel as " gua:rdian over 
the minor child Manuel Gomes," now sued the defendant for the 
recovery of Ks 95.50, " being half share of house rent due, upon' the 
agreement dated December 1S71, to plaintiff, as guardian as afore- 
said, from September 1872 to October 1873." The answer raised 
the plea that the plaintiff had no right to sue as guardian in the 
absence of any judicial appointment, th6 natural guardian of th* 
child being the defendant. The Commissioner {Livera) upheld 
the objection and non-suited plaintiff with costs. 

In appeal, [Ferdinands for appellant^ per Cayley, J. — "Affirm- 
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«d. TTve plaintiff has not been legally appointed guar'diari of the Self.constit\lt. 
'' minor 5, and this Court will certainly not uphold any arrangement, *" '"'^'* 
dealing with the minor's property, which is prejudicial to the minor, 
ind entered Into without the sanction of a competent Court. The 
eenduiot of the plaintiff, a self-constituted trustee, in trading with 
the minor's property, amounts to a gross breach of trust for which 
he ought to be called to account." 

May 15. 
Present Caylev, J. 

G. R. Matara, 28123. The plaintiff sought to recover Ea. 30, Action eas de- 
being the value of a cow which had died from the effects of injuries Halo. 
received at the hands of the defendants while trespassing in their Damages, 
garden. The Magistrate {^tcmeaux), after hearing evidence on 
both sides, nonsuited the plaintiff in the following terms : " Ad- 
mitting that plaintiff's story is true and that 1st defe ndant did 
strike the cow and that its leg was broken, I do not consider that 
plaintiff is entitled to recover its value ; the fracture of a leg would 
not, if the animal was properly taken care of and looked after, kill 
it. But for the sake of argument, admitting that ist defendant was 
the tause of its death, the plaintiff cannot recover its value from 
defendants. They have an enclosure which is admitted to be 
well-fenced all round. Plaintiff allows his animal to wander 
about without any check, and the animal breaks through the fence 
and trespasses. Defendants naturally annoyed beats the animal 
and it is injured, but it is still plaintiff's own fault, because he has 
allowed his animal to trespass. Plaintiff must therefore suffer for 
it. I do not think, therefore, that even if the case were proved 
satisfactorily, that defendants would be liable to pay more than 
nominal damages and costs of suit. The contradictions in the 
case are very suspicious, and I cannot on such evidence give 
plaintiff a jut^gment even for nominal damages." 

In appeal, per Cayx,ey, J. — " Affirmed. The evidence is conflict- 
ing, and no sufHcient reason has been disclosed for setting aside 
the finding of the learned Commissioner on the facts of the case, 
if, however, the evidence given by the plaintiff and his witnesses 
had been worthy of credit, the Supreme Court does not agree 
with the Commissioner that the plaintiff would be entitled to nomin- 
al damages only. The fact that the defendant's garden was 
properly fenced would not justify them in breaking the cow's leg 
because it was trespassing, when it could have been driven away 
without inflicting any such injury ; and if the defendants had been 
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Action ex de- proved to have acted with unnecessary violence and cruelly, sub» 
hcto. stantial damages should have been given. On the other hand, if 

amages. pjajntiff h^d purposely allowed the animal to wander about where 
it pleased in order that it might feed on other people's lands, such 
misconduct by the plaintiff might properly have been taken into 
consideration as a ground for the reduction of damages; and 
it is always open to defendants in cases of this kind to set 
up a claim in reconvention for the injury sustained by them, 
either in consequence of the harm actually done to their pro- 
perty, or in consequence of the violation of their proprietary 
rights. The law to be applied, and the circumstances to be taken 
into consideration in dealing with cases of this kind, are fully set 
out in the judgraerht of this Court in case No. 7976, C. R. Kuru* 
negala. Supreme Coui't Minutes, 1863."* 



Implied con- 
tract. 
Jurisdiction. 



C. R. Colombo, 94265. The plaintiffs (Kepjiel Jone^ and Go.) 
sued the defendant {Laurence) for the recovery of Rs. 20, " being 
rent of a garden situated at Mattacooly, belonging to the plaintiffst 
and used by the defendant, with plaintiffs' permission, for the storage 
of 98 tons of ebony during the months of July and August last, at 
the rate of Rs. 10 per mensem." The defendant pleaded " never 
indebted" and that no ebony belonging to him had been ever de- 
posited in plaintiffs' premises. The Commissioner {Livera) held 
as follows •- " The correspondence filed shews that an offer on the 
part of the defendant to purchase the timber was accepted, but 
when defendant was called upon to take charge of his purchase, he 
postponed doing so till he got a vessel to ship the same in, but at 
the same time he requested the plaintiff not to refuse a higher offef 
should in the meantime one be made. The instructions plaintiffs 
received from their principal being explicit, the plaintiffs wrote to 
defendant that he must consider the timber as belonging to defen- 
dant and that defendant would be liable for expenses. The pre- 
sent action is founded on that notice. As the defendant denies he 
is the owner of the timber and the value of the timber exceeds £l6i 
the question is not within the jurisdiction of the Court. The plain- 
tiff is nonsuited and the parties are referred to the District Court." 

In appeal, per Cayley, J. — " Set aside and judgment entered 
for plaintiffs as pra/ed for with costs. The substantial issue in this 
case is whether or not there was any promise, express or implied, 
that the defendant should pay for the storage of the timber. Irt 
determining this question, it is no doubt important to ascertain 
* See Appendix. 
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whether the timber belonged to the defendant while it was stored Implied con- 
in plaintiffs' premises or to a third party ; but this is a collateral , . ^^ j 
issue only and not even necessarily decisive of the case ; so that the 
mere fact that the value of the timber exceeds ten pounds (Rs. loq) 
will not oust the jurisdiction of the Court of Requests. Neither 
party has thought it worth while to instruct Counsel to appear at 
the hearing of the appeal, and it is possible that, in the absence of 
any assistance from the Bar,I may have overlooked some consider- 
ations to which weight should have been attached. It appears to 
me, however, that the correspondence and conduct of the parties 
with reference to the transactions in question were of such a char- 
acter as to raise an implied contract on the part of the defendant 
to pay to plaintiffs a reasonable sum for the storage of the timber, 
until defendant removed it from plaintiffs' premises, and the sum 
claimed appears to this Court to be reasonable." 



C. R. Gampola, 28992. The plaintiff [Franke) sued the de- '^°'^'' ^^ '^' 



fendants (Messrs. Reid and Mitchell) to recover Rs. 6o,being wages 
due to him for work and labor done in the capacity of a foreman 
during the month of June, 1873. The defendants in their answer 
denied the claim, and pleaded that the plaintiff had left their ser- 
vice without reasonable cause and without due notice, and that in 
consequence of his neglect of duty they had suffered damage to 
the amount of Rs. 100, which they claimed in reconvention. It 
appeared that the plaintiff had given notice on the 2nd of June 
which had been conditionally accepted by his employers, and that 
he had in point of fact continued to work till the end of that month. 
The Commissioner {BellJ dismissed plaintiff^s claim and gave 
judgment for defendants for Rs. 100 and costs of suit. 

In appeal, {Grenier for appellant, Ferdinands for respondents) 
per Oayley, J. — "Affirmed, but amended by reducing the judg. 
tnent in reconvention in defendants' favor from Rs. 100 to Rs. 40. 
The notice given by plaintiff on the 2nd June was accepted by the 
defendants, and, according to the evidence of D. Mackenzie, plain- 
tiff continued to be defendants' foreman until the end of June, and 
he is therefore entitled to his wages for that month. Each party 
will pay his own costs in both Courts." 



bor done. 



C. K. Gampola, 2g222. The plaintiff sued to recover Rs. 30, Lease under 
for the use and occupation by the defendant of plaintiff's house No. '^^°^"°^ 
12, Kandy Street; Gampola, from ist to 30th September, 1873. 
The defendant pleaded that he was, under a notarial lease, the 



attorney. 
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;^ase under tenant pf plaintifTs husband, Don Siflgsappepfiawyj vfhe hefds 
a power of po^^r qf attorney from the plaintiff aythctrizing him tfl le^s* sit 
aapmsy. ^gj. inimoveable property. T)ie lease ha4 be^n e^peeute^ £91- » 
term of four years on the 18th of November, 1872, when dgfpndant 
hcfdt advanced tyvo years' rent tP hjs lessor, wl)e a^ fjie trial admit- 
ted the receipt of the money and thaf h|B liafl paid a, part of it tp-' 
the plaintiff herself. Thp pQwgr of attorney, whiph the plaintiff 
had given her husband and which was dafed fiSth Q?tob?r, igfig, 
after requiring him to arrange for the vpkepp arid i^ianagpraglit gC 
all her houses and lands, to carry on all pending \^yf/ ^ij^tj, ^peiut 
Advppates and Proetprs, went on to pfiovide as fpllp^vs ' 

" That the said Don SiqgDapppctti^tRy sh£^i!, 4v>rin^ vny ple^suf ?,■ ksfB W 
and improve the said property, all the moveable and immove^bl^ p^'9pprty». 
belonging both to me and to the Kstate as aforesaid, and shall fioqi the 
income arising therefrom and from the monies that shall be received frota 
the said cases, improve the said lands and houses and shall also spend thetn 
for the law suits ; and if there be any lack of money for other expenses, by 
virtue of this deec), it is appointed, he shajl mortgage; any pfopprty vjihatfver 
belonging to me and raise money, or if out of the iiicome th^t may arise 
tberefiom, if there be any thihg remaining after spending as aforesaid, ^11. 
such balance shall be delivered over to me. 

" It is appointed, ttiat all the afof esaid cpnditii)gs>as >vell @s pther ^cts and 
dfs;4s which sh£^^ be required by lavf ^i)^ not st3t?rt herpiR, t^ie said ftl!» 
Singoappoohamy shall perform and f^ecute as if I myself w^s ^rqsqpt ^Hft 
did the same." 

The Commissioner (Bell) held that the power of attorney di4 
not authorize the lease and gave judgment for plaintiff with costs. 

In appeal, (the Queen's Advocate for appellant, Grenier for res- 
pondent,) per Cayley, J. — " Set aside and judgment entered fpf 
defendant with costs. The Court agrees with the learned Comm.jS' 
sioner that the power of attorney did not expressly authorize thf 
plaintiff's husband to make the lease under which the defendant 
holds. But it appears that plain tiff ha.d acquiesced m the previous 
leases made by the husband under this power; and Don Sineo 
in his evidence, which is not rebutted, states that he paid thg plaipr 
tiff the money received in advance in resppct of the lease no,vv |n 
dispute. Under th^se circumstanfes, the plaintiff is estoppgd frpni 
denying her attorney's authority and frptn a|;ain d^i.roiijgf ths 
rent which, in point of fact, she has already repeive„d." 

May 19. 
Present Cayliix, J. 
Claim in Q- R- Coiombo, 93746. The pkin.tiff iforaplaine^ it) thi§ 5,^jt \h%\, 

execution. tlj? defendant, whp was the holder P,f ^ C9yFt of Rpqu^t^ wifit. 
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Ke. 7${?9, had eau$$^ the Fispal to seiae and sell certE(in lands c\^m'wk 
which he, the plaintiff, Wa4 purchased frpin the execution debtor. **f j^i^^ 
It vf&s established by the examination of plaHfitifF that the bill 
of sale in his favor had been executed on the 2nd December^ 
rS^o, being the returnabte day qE the sumroons in 76139, part of 
the consideration recited in the transfer being the amount of a 
previous mortgage, in January 1870, to plaintifE, which rnortgage, 
however, had pot been registered. The Commissioner, (Z/2o«ra> 
held as follows : " It seeras clear that the lands were sold for val. 
tiable consideration. The returnable day of the summons in C R. 
7S129 corresponding with the date of the bill of sale is suspicious,, 
but hardly sufficient to warrant my holding that the transfer was. 
fraudulent. Judgment for plaintiff as claimed with costs." 

In appeal', (Grenier for appellant) per Cayley, J. — " Set aside 
and ease sent back for further bearing. The burden of proving: 
fraud is no doubt thrown upon the defendant, but the circumstances 
connected with the transfer to plaintiff are so fraught with suspi- 
cion that a sufficiently prima facie case of fraud is made out to ren- 
der it incunibent upon the plaintiff to show the boTia jffdes of th& 
transaction. He'ought to shew that his mortgage was a good bona- 
fide subsisting mortgage at the date of the transfer, that the amount 
due on it was not grossly inadequate when compared with the 
value of the lands transferred, and that it has been really discharg- 
ed. The fact of its non-registration is a circumstance of suspicion,, 
which he should explain. He should also summon the mortgagor 
to produce the original deed, and to explain the true nature of the 
transaction." 



C. R. Cofomba, 9491 1. The defendant had been the lessee of a Agreement to 
fend belonging to an estate of which the plaintiff was the adminis- <'ancel a lease. 
trator. On the 19th of July, 1873, the parties mutually rescinded the 
lease and discharged each other from all liabilities in respect thereof, 
save and except as to the right of the lessor to recover certain ar- 
rears of rent for which the lessee had already been put in Court. 
The reservation was expressed as follows in the agreement : 

" The deed of revocation shall have no interest over and impede the cases 
that are now pemdiiig between the said parties in regard to the said rent." 

On the 30th of October, the present action was instituted to re- 
eaver rent feptg ist to 19th July. 1873. The defendant pleaded the 
?gresment in \>M of plaintiff'? clftinir The Commissioner {Livexa) 
hq^ever entered jwdgment ftga,ins,t defendant, on. the grqund that 
the ag^e^oii^nt 4^1 Wt e^p plaintiff from recovering. 



May 19. } 14 '-^'^'^ " - 

Agreement to In appeal, (Grenier for appeWant, Ramenatken hr respondent) 
cancel a lease, pgr Cayley J. — " Set aside and judgment entered for defendant 
with costs. The deed of agreement does not, as stated by the 
learned Commissioner, refer to all claims that may arise after the 
19th July, but to all actions that were then pending for the present 
rent, as tar as appears by these proceedings ; and this Court thinks 
that the general intention of the deed of agreement was that all 
other claims in respect ol the lease should be relinquished." 

Ex-parte triali C. R. Ratnapura, 8642. This was an action for money lent; 
The defendants pleaded that they were not indebted. After sever- 
al postponements, the case came on for trial on the 22Jid January,, 
1874, when the following order was recorded by the Commissioner 
{.Neiiill) V — "Plaintiff present and ready. Mr. Vandenberg for 
plaintiff. Defendants absent. Mr. Oorloff for defendants present 
fsotice reported served.. This is the second service and they are 
absent. Uefendants must be treated as in default and case decide 
ed" ex parte. Judgment for plaintiff as claimed with costs." 

In appeal (Grenier for appellant, Layard for respondent) per 
CAYLtY, J. — " Set aside and case sent back for hearing. This is 
not a case of default. Defendant, though absent,. appeared by a 
Proctor, and by the 8sth clause of the Ordinance 11 of 1868 par» 
ties are expressly authorised to appear in Courts of Requests by 
duly constituted Proctors. The onus of proof was on plaintiff, and 
he should have proved his claim before judgment was given in his 
favor." 



C.R.Colombo,^^^. 

94142 The plaintiff complained that, in conse- 

Damages for quince of an assault committed on her by the defendant, she had. 
an assault, lost a silver chain and a bunch of keys of the value of Rs. 70, and 

Froctor's fees, had incurred costs to the amount of Rs. 25, both in prosecuting the 
defencant and in defending a counter charge of assault preferred 
by him in the Police Court. The alleged assault and loss were 
both denied in the answer, which further raised the plea that 
plaintiff, as a married woman, could not maintain the action. After 
a caretul investigation, the Commissioner (L'vuera) held as follows :• 
" The defendant's witnesses have not made a favorable impres- 
sion on my mind. The loss of the keys, while the plaintiff Was 
being assaulted, is not improbable and is established as well as 
it possibly can be. Judgment for plaintiff for Rs. 70, being Rs^ 
fie for the charms and Rs. 10 forMr. Prins' services and. costs." 
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In appeal, Ferdinands, for appellant. The Proctor's fees could Damages for 
not be recovered by a separate action, but should have been award- ^" assault. 
ed by the Magistrate, if he felt justified in doing so, in the Police P^^'of's f«s. 
Court cases. Such costs could not be included in damages claim- 
ed for the assault in question, 

Gre;z!«r, for respondent. Plaintiff, haying been put to this ex- 
pense by the defendant's wrongful act, might recover the amount 
as part of the consequential damages she was fairly entitled to. 

Per Cayley J.— " Affirmed, but amount of judgment reduced to 
sixty rupees (Rs. 60.) The Proctor's costs in the connected cases 
cannot be considered as damages arising from this assault. Each 
party will pay his own costs in appeal." 

May 22. 
Present Oayley, J. 

C. R. Galle, 47498. This was an action on a promissory note Promissory- 
payable on demand and which contained the following stipulation: note payable 
" in default of payment, the amount shall be recovered by course "" demand, 
of law, the maker paying the same with usual interest from this "^<="P"°"- 
day." The defendant pleaded prescription and that the note was 
insufficiently stamped. The Commissioner {Lee) held as follows : 
" The promissory note is dated 1866, and hence, if it fell due then, 
it would be now prescribed. This is not so. It fell due on demand. 
The cause of action accrued, therefore, only when the demand was 
not met by payment. This disposes of the one plea. As to the 
other, the stamp is sufficient, and the case is governed by clause 21 
of Ordinance 11 of 1861. By the terms of the document, if default 
be made, interest becomes due from the date of the making of the 
bill." 

tn appeal, Grenier for appellant. The Commissioner was clear- 
ly wrong on the law. Prescription commenced to run from the 
date of the note and not from the time of the demand. Christie 
v. Fens-wick, l Selw. N. P., 136, 361 ; Megginson v. Harper, 2 C. 
& M., 322. [Oayley, J. — The authority of those cases seems to 
be doubted. See Byles.] But the point was definitely decided in 
a later case, Norton v. ELlam, 2 M. & W., 461. 

Per Cayley, J. — " Set aside 'and judgment for defendant on the 
plea of prescription. Prescription runs against a promissory note 
payable on demand from the date of the note and not from the date 
of the demand, unless the note be accompanied by some writing 
restraining or postponing the right of action. See Byles on Billsj 
p. 341 } Norton v. Ellam, 2 Mees. and Welsby, p. 461." 



May 26. 
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from an inter 
locutory order. 



May 26. 
Present Catley, J. 
No^ppeal lie* c j^ A-visatuella, 9288. The plaintiff in this suit complainedi 
"" '"*"' tjjat; defendants had encroached on his property, called the Kattui-' 
bodda Estate, to the extent of one fourth of an acre, valued atRs, 
75. The answer filed was as follows : 

" The defendants for answer, reserving their defence on the merits, say 
that the land in dispute is worth more than Rs. 100 in value, and that there- 
fore the case is beyond the jurisdiction of this Gourt. They pray that plain- 
tiff be nonsuited." 

The Commissioner {Byrde), having heard evidence on both sides, 
held that he had jurisdiction, whereupon the defendants appealed. 

Brotune, for appellants. [Cayley, J. — What right of appeal- 
have the defendants ? I am inclined to think that the case was 
beyond the jurisdiction of the Court below, but there is no final 
judgment in the case or any ofder having the effect of a final 
judgment. See section zoof Ordinance 11 of r868.] The plea to 
the jurisdiction was properly taken in the first instance before 
pleading to the merits, (Lor. Civ. Prac, 24 j C. R. Jaffna, 9313, 
Nell, 185) as it would be a waste of time to investigate intri- 
cate land cases when it could be shewn in limine that the 
Court had no jurisdiction. Henee the Commissioner was bound to 
decide the question of jurisdiction, and his judgment thereon was 
a final order from which appeal could be taken. The hardship of 
enforcing a hearing on the merits, when such a plea would avoid 
the time and expense of a trial, was increased by the fact that the 
defendant, if successful, could not recover his costs. (Lawford v. 
Partridge, 5 W. R., 295.) 

Grenier, for respondent. The judgmentappealed from was only 
an interlocutory and not a final order. {In re de Raymond, D. C. 
Colombo, 2784, Crowther's Reports, p. 52.) In that case, Mr. Jus- 
tice Thompson defined the difference between an interlocutory and 
a final judgment as follows : 

" Interlocutory judgments are those given in the middle of a cause upon 
some plea, proceeding or default which is only intermediate and does not 
finally determine or complete the suit ; such, for example, as a judgment on 
a plea in abatement or a judgment on demurrer, where an issue of fact is 
yet to be tried, or a judgment by default where the damages have yet to be 
assessed ( or generally any decision which establishes a right but does not 
hand over to the Plaintiff the specific thing sued for, whether that be damages, 
debt, a chattel, land, a title or a trust. Final judgments are those that at 
once put an end to the suit, by declaring that the Plaintiff has either entitled 
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May 26. 



^himself or has not to recover or obtain the specific thing (corporeal or incor- ^° appeal Ues 
f oreal that he sues for." f'^°'" ^" ""'""■ 

It would be open to the appellant, in the event of a wrong finding °'"^ "'^ ° 
by the Commissioner on the question of jurisdiction, to press the 
•objection while appealing from the final decision in the case, and 
the Supreme Court would then review any interlocutory order 
■which might have been erroneously made. 0. R. Harrispattoo, 
254s, Civ. Min., 8th October, 1861. 

Per Gayley, J.—" It is ordered that the appeal lodged in this 
'case on the 17th January, 1874, be dismissed. In this case the 
"defendants pleaded to the jurisdiction, reserving their defence 
"on 'the merits, until the question of jurisdiction should be deter- 
ttined. The learned Commissioner has decided that he has juris- 
"diction to try the case 5 and from this decision the defendants have 
•appealed. It appears to me that this decision is neither a final 
.judgnfient between the parties, nor an order having the effect of a 
final jadgment^ and consequently that no appeal will lie from it 
to fWs Court. The decision settles nothing as to the real matters 
■in dispute between the parties, but merely determines that the 
Court of Requests has power to hear the Case; and. If this decision 
is erroneous, there is nothing to prevent the Supreme Court from 
reviewing it at the hearing of the appeal from the final judgment. 
The difference between interlocutory and final judgments is 
fully discussed in the late Mr. Justice Thompson's judgment 
in the case No. 2784, District Court, Colombo, (Supreme Couft 
Minutes, 24th July, 1S63) cited by the respondent's Counsel. That 
learned Judge there defines final judgments as those that at once 
put an end to the suit, by declaring that the plaintiff has either en- 
titled himself, or has not, to obtain the specific thing (corporeal or 
incorporeal) that he sues for. The present decision has certainly 
no such effect. The case is not like that of a suit being struck off 
or dismissed by a Court of Requests on the ground of want of 
jurisdiction. A decision of that kind would finally determine (so 
far as the Court of Requests was concerned) that the plaintiff had 
no right to recover, and conseqnently might be appealed against. 
Appeals in cases of this kind are somewhat analogous to appeals 
against orders opening up, or refusing to open up, judgments by 
default. It has been held by this Court that no appeal will lie 
against an order opening up a judgment, on the ground that such 
an order is neither a final judgment nor one having the effect of a 
final judgment, (see No. 2545, Court of Requests, Harrispattu, 
Supreme Court Minutes, 8th October, i86i); whereas appeals 
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18 PAET II. — 

against orders refusing to open up judgments are frequently enters 
tained ; for such a refusal has the effect of finally confirming the. 
plaintiff's right to retain the benefit of the judgment in his favor." 

Malicious c. R: Colombo, 9S424. The plaintiff charged the defendant 

prosecution. ^-^^ having, maliciously and without reasonable or probable causfe,. 
prosecuted him for theft, and claimed damages of Rs. 100. The 
answer justified the prosecution. It appeared from the evidence 
that the defendant had sworn an affidavit before a Justice of the. 
Peace charging the plaintiff with theft j that having obtained a. 
warrant he had caused plaintiff's premises to be searched (without 
however any articles claimed being foundj ; and that on the day of 
trial he had withdrawn the charge, without any attempt to prove 
the same. The only explanation offered for the defence, as to the- 
J. P. case, was qontaineii in defendant's evidence which was as, 
follows :. 

" My house was robbed., I, suspected the plaintiff,, because he informed m^ 
of the fact of the robbery, and his companions are men of. suspicious, 
character. 

Cross-examined. At the time I filed my afEdavit, I had received no iii- 
formation against the plaintiff." 

The Commissioner {Li-vera) having given judgment fpr plaintiff 
for the full amount claimed by him, the defendant appealed. 

Per Cayley, J. — " Affirmed. In actions for malicious pcosecu-- 
tions, it is no doubt incumbent upon the plaintiff to prpve malice and; 
want of probable cause, but malice may be, though it need not. 
necessarily be, inferred from the want of probable qause. See. 
Mitchell and Jenkins, 5 B. and Ad., 588. In this case the Com- 
missioner appears to have drawn such inference ; and this Court, 
sees no reason to interfere." 



May 29. 
Present Oayley, J. 
Pecisory oath. C. R. Colpmho, 96570. This was an action for use and occupa-- 
tion. The defendant denied that he had occupied the plaintiff's, 
house as alleged, but admitted that he had stored some rice in it,, 
and that, according to agreement, he was liable to pay only ware-, 
house rent at six cents per bag. On the day of trial, after the ex- 
amination of the parties, the Commissioner (Li-vera) ipade order: 
as follows i — 

" The defendant, through his Counsel, states he will allow judgment to 
be entered against him as prayed for, if the plaintiff, would swear at the 
Mosque that he is entitled to what he claims by agreement. The plaintiff 
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undertakes to swear. Peon Gregorie to accompany the plaintiff to the tem- Decisoiy oath, 
pie and report whether the oath has been taken or not." 
On the following day, the peon, being sworn, stated : 

" The plaintiff refused to swear as he undertook to do. He refused to 
swear on the Koran. The Lebbe of the Mosque was ready to hand the 
Koran, but the plaintiff refused to swear if the Koran was produced. I have 
often accompanied parties to the Mosque upon orders ftonj the Court,, and 
invariably the oath was taken on the Koran." 

The Proctor for the plaintiff thereupon stated that he was ready 
to go to trial ; but the Judge nonsuited the plaintiff in the follow-, 
ing terms : "As the plaintiff undertook to swear and did not, he 
is nonsuited with costs. It is an understood thing in this Court, 
and invariably the practice, when a party who undertakes to take- 
his oath refuses to do so, that he should lose the case." 

In appeal, (Gretiier for appellant, Ondaatjie for respondent,) pec 
Cayley, J>. — " Set aside and case sent back for trial. Costs in 
the Court below to stand over. It does not appear that the plain-, 
tiff agreed to be nonsuited if he failed to swear to his claim in the 
Mosque ; and consequently the fact of his having refused' to take 
this oath will not deprive him of his right — to prove his case. The 
decisory oaths in temples, when taken by consent, have, I believe, 
been recognised by this Court, but not, so far as I am aware, ap- 
proved. Whatever question there may be as to their lawfulness or 
ut)lawfulness,, I have no doubt as to their inexpediency. It seems, 
to me highly inexpedient to delegate the important function of ad-, 
ministering an oath to persons who are not authorized by law to 
administer oaths, who are under no judicial authority, and whose, 
action in the njatiter is subject to no supervision ; and still more in- 
expedient to encourage persons to take oaths for the infraction of 
which they make themselves liabletp no temporal penalty whatever." 



Practice. 



C. R. Galle, 38302. This was an appeal against an order re-. 

, . . . rracuce. 

fusmg to re-assuesummons. Opening up. 

Per Cayley, J. — " Set aside and fresh summons to issue. It judgment., 
would not have been competent for the Commissioner to have re- 
opened the case if the plaintiff had been nonsuited, but the case 
was merely struck off without any nonsuit having been entered. 
It seems to have been struck off, because of the report that the de- 
fendant was dead, a report which, if the plaintiff's affidavit is to be 
believed, was not only false but the result of a conspiracy between, 
the defendant and the process-server." 



JUNS B. J 
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June 2. 

Present Stewart and Caylby, J. J. 

Jurisdiction. C. R. Panadure, t6i2g. The plaintiff in this suit (which irt» 

Costs. volved a dispute as to some lands) was non-suited with costs, ort 

the ground of want of jurisdiction. The plea, though not taken 

in the answer, was raised by defendant's Proctor at the trial aftef 

plaintiff had closed his case. 

In appeal, Grenier for appellant. The Court below had no 
right to award costs. C. R. Kandy, 33130, Civ. Min., June 8, 
1865. {Layard, for respondent, was not heard.) 

Per Cayley, j. — " Affirmed as a dismissal, but without costs. 
The case having been found at the hearing to be beyond the jur- 
isdiction of the Court of Requests, that Court had no power to 
make any order as to costs.'* 

June 5. 
Present Stewart and Cayley, J. j. 
Jwlsdictioft. C. R. Anuradhapura, 954. The plaintiffs in this case were nort* 
Costs. suited with costs by the Commissioner (iSra^) in the following judg- 
ment : " The plaintiffs have entered a case for the same land in 
the District Court, thereby admitting their claim to be beyond the 
jurisdiction of this Court. The defendants have pleaded excess of 
jurisdiction. As a plaintiff is bound to know the value of the 
land he claims (Point Pedro case. No. 1497, in appeal), a nonsuit 
with costs would appear to be the only convenient penalty for 
understating the value." The Commissioner further cited C, R. 
Kandy, 31956, and C. R. Kegalle, 649. 

In appeal, per Cayley, J, — " Set aside and order made that 
the suit do abate, each party paying his own costs. The 
cases cited by the learned Commissioner, so far as they raise the 
inference that Courts of Requests have power to nonsuit with 
costs in cases where the suit is beyond their jurisdiction, and when 
the jurisdiction is pleaded to, have been virtually overruled by 
many subsequent express decisions of this Court ; and the law on 
the point must be considered as settled. In the case of Laiufori 
V. Partridge, (26 L. J., Exch., 147J there was put forward a similar 
argument to that urged by the learned Commissioner in his judg- 
ment, viz., that the Court had jurisdiction to decide whether or not 
the case came within its jurisdiction. But it was held by the Court 
of Exchequer that, as soon as the want of jurisdiction appeared, the 
Court below had merely the power to declare its own incompetency 
, and direct that the suit should abate." 
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August 21. 
Present Morgan, C. J. 

C. R. Panivila,i^6%2. The facts of this case are sufficiently 
set forth in the following judgment of the Supreme" Court. 

" Set aside and defendant decreed to pay Es. 21 to the plain- 
tiff. Costs divided. The plaintiff had an action against the 
defendant, which was referred to arbitration and decided against 
the latter. The plaintiff issued writs and recovered the amount 
of damages awarded and costs ; and he now seeks to 
recover the amount paid to the arbitrator. The Commissioner 
nonsuited plaintiff, considering that the amount could not be 
legally recovered, as it was not included in the bill of costs. 
This is a good reason for disallowing plaintiff his costs in the 
present case, but not for disallowing him the sum which the 
def^tldant Was liable to pay in the first instance, but which the 
pUintiff paid on his account." 



Arbitrator's 
• fee. 
Separate 
action. 



August 28. 
Present Morgan, C. J. 



C. R. Kalis, 5472. Plaintiff having obtained an order of Court Presumption 

^.- r.i - ki.*.lk,. »1a<*m ft^A i^Afiim riant faVMi/aalrtrl i-tf 



to enfoixe a stale claim, the defendant appealed. 

Per Morgan, C. J. — " Set aside and plaintiff's claim is dis- 
missed with costs. The lapse of time, between 1864, when judgment 
was entered, and 1873, when the motion is made to reissue writs, 
affords strong presumption in favour of defendant's plea of 
payment." 



of 
payment. 



C R Matara, 28170. A judgment of non^suit in this case 
was'altered into a dismissal ; and per Morgan, C.J.-" A mort- 
gagee is not bound to receive a portion of his debt and to re- 
lease a {S«.rtion of the property mortgaged to him. 



Mortgage. 



C R Panadure, 16719. The Commissioner's order, directing claim in e«. 
a claimant to institute a case in support of his claim in execution, cution. 
*as set aside ; and per Morgan. C. J.-" The claimant is in 
pbSsfession, and it is for the plaintiff to institute h.s lease. 
(Uyatd for appellarit, Ferdinands for respondent.) 
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Nonjoinder. C. R. Matara, 28830. This was a suit by plaintiff to recover 
Plaint allowed damages consequent on injuries sustained by his child, who 
tobe amended. ^^^ bitten by defendant's dog. The Commissioner having 
entered a nonsuit, on the ground that the action was maintain- 
able only against a third party who had set the dog at the 
child, the plaintiff appealed. 

Per Morgan, 0. J — " Set aside and plaintiff allowed to 
amend his plaint and make David Sinho also a party. The case 
to be then set down for trial. David Sinho urged on. the dog to 
bite plaintiff's daughter, but the defendant had no business to 
keep an animal of ferocious habits. They are both wrong- 
doers." [Grenier for respondent.) 



Damages. C. R. Gampola, 29532. This was an action by plaintiff to 

recover the value of a buffalo which had been killed by 
defendant's buffaloe. Plaintiff having obtained judgment, the 
defendant appealed. 

Per IVIoRGAN, 0. J. — "Set aside. The defendant's buffaloe 
was carefully tied to a tree, and plaintiff's servant had fair warn- 
ing not to let plaintiff's buffaloe loose. He disregarded the 
warning, and the animal, no sooner he was let loose, flew at the 
defendant's and was gored to death." (Grfwier for appellant.) 



Decisory oath. 



Septemher 4. 
Present Morgan, C. J. and Cayley, J. 

C. R- Colombo, 94797. The defendants undertook in the 
Court below to allow judgment to be entered in plaintiff's favour, 
if plaintiff would swear at St J Anthony's Church, in the pres- 
ence of a priest, to the truth of the plaint. The plaintiff's 
Proctor having subsequently produced a certificate from the priest, 
to the effect that the oath agreed upon had been taken.the Com- 
missioner (Lii/era) gave judgment for plaintiff, although the 
defendants objected to the oath as insufficient. 

In appeal, (Bro-wne for appellants, Fetdinands and Altvis for 
respondent) the judgment was set aside and case remanded 
for the Commissioner to hear evidence, the defendants paying 
the costs of the trial, costs in appeal being divided ; and per 
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Cayley, J. — " The Supreme Court is unwilling to encourage Decisory oath. 
references to oaths of parties to be taken at churches or temples. 
If parties have sufficient confidence in each other to make 
such reference, the Court might assist them by putting off the 
case so as to carry out their purpose ; but it is not expedient 
that such references and the conditions which attach to them 
should be made the subject of a rule or order of Court. In this 
case judgment is entered on the bare certificate of the priest. It 
does not dearly appear that the parties agreed to such a condi- 
tion, the record of the Commissioner simply shows that 'it is 
understood that a bare certificate frora^ the priest will be suffi- 
cient.' As the defendants, however, by their offer to refer the 
case to the oath of the plaintiff, stopped the trial on the 13th 
March last, they should pay the costs of that day." 



C. R. Ma tale, 30321. The decree of the Court below was set 
aside and judgment entered for plaintiff with costs, and 
per IVIoRGAN, U. J. — " The defendant supports his plea of 
payment by the evidence of his son-in-law, while there were, 
according to his account, two strangers present who were not 
called. It is most improbable that the defendant would have 
paid without either taking back his note or getting a receipt, 
particularly as the payment is alleged to have taken place after 
the plaintiff put his note in suit." 



Plea of pay. 
ment. 



C. R. Galagedere, 31167. The plaintiff having been absent on 
the day fixed for the trial fAscension-day), he was nonsuited 
with costs. 

In appeal, per Morgan, C. J. — "Set aside and case sent 
back to be proceeded with. Costs to stand over. Ascension-day 
is a public holiday in this country, and it appears from Mr. 
Staples' affidavit that,, relying on this,, he directed his client not 
to attend Court." 



Public 
holidays. 



C. R. Ratnapura, 8908. On the r3th November, 1873, 
Migil Silva contracted at Haldamulla with Mr. Pineo to carry 
coffee to Ratnapura and deliver it there at the Store of Messrs. 
Glenny & Co. I'he printed form of carl note, as fiJied up, 
was as follows ; 



Contract to 
carry Coffee. 
Liability of 
consignee to 
pay hire. 



S8PT, 4. I 24 p^RT n.— 

Contract to Recpived froro Richard E. Piqeo the undermentioned gooits, m govcj 

v'h'n^ f °"^''*'^ ^"^ condition, which we ^gree and heieby bind ourselves jgintly and 

co'nsiynee to '^Verally tp convey and deliver in like goqd order an4 condition, within 8 

pay hire. ^^y^ ^''°^ "'•' ''^'^' (^"'' f°'' ^^fy additions|.l dqy's c|el^y we agree to 

forfeit the sum of 75 cents for each cart per diem) to Ratnapura, for the 

consi()eration of the sun^ of Bs 35, being the hire agreed, and having re- 

ceived the herein specified advance of fts 10 hire at estate. Ks 25, the 

balance as herein stated, to be paid to as on correct delivery of the goods 

at Ratnapura to Messrs. Glenny and Co. 

(Signed; M>Gii Silv*. 

The cart notes were signed in triplicate, and due delivery was 
made, on the 20th November, of the coffee to Messrs. Glenny & 
Cq. by a carter named J use P erera, who produced one of the 
forms as a hand-note. According to the custom of business, as 
deposed to by Mr. Pineo in his experience of fifteen years, the 
man who delivered the coffee was always paid the balance hire. 
Before J use Perera wa^ paid, the Deputy Fiscal of Ratnapura 
sequestered the amount of the balance hire in the hands of 
Messrs Glepny & Co. under 3 writ against Juse Perera, and 
Messrs. Glenny & Co. paid the amount into Court. Migil Silva 
then demanded of Messrs. Glenny & Co. payment to himself, as 
the contractor, of the balance hire, and brought the present action 
against them to recover the amount. In his evidence, he depos- 
ed that he himself delivered the coffee and that Juse Perera was 
one of his cart drivers. The Commissioner (Neville) dispensed 
with the evidence tendered by the defendants to prove that deli- 
very was made by Juse Perera and not by Migil Silva, and said 
" while 1 will not deny that defendants were fully justified 
ip paying t\\^ pf rri^r's carter (if, as they ^ss^rt, hf ^ctijally de- 
livPTec} t^? gwda) the hire due on the way-bill, yet, vvhen it was 
shewn that he was not the contracting carrier, they are npt ju^ti- 
fif;d in refusing to pay t\ie contractor and saying they are only 
liable to pay his workman or agent. Payment to the agent is 
legitimate, but payment to the cpntractor himself on his applica- 
tion is absolutely necessary." Judgrnent was accordingly entered 
for the plainlifFfor the amount of the balance hire, interest and 
costs. From that judgment the defendants appealed, on the 
grounds (i) that they were no parties to the contract between 
respondeat and Mr. Pineo,, but, acting only as receiving agents 
for the consignor, were liable only to pay the balance hire to the 
person actga'ly delivering the coffee, which person was not ex- 
pressly named in the way-bills; (2) that the appellants were 
justified, under the sequestration, in the course they adopted of 
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paying the money into Court ; (3) that the evidence tendered Contract to 
should have been received and judgipent entered in their Llabilitl°^of 
lavour. consignee to 

In appeal, Btoivne, for appellants, pressed the points raised ^*^ 
in the petition of appeal, and said that the question so seri- 
ously affected the future contjuct of the appellants' b^siness that 
the ^ippess! cpqcgriied ^^ f^r larger question th?n tnerely the POsl;? 
of puk. Ta HRhwW the qontinHing li^hihty of th? receiyjiigf 

agents to the cqntra.f.ter wpul4 b? to pverthrpw the cM?tptn o,f 

^rgije, Wfhifib, h84 alwyS releiised them on pfiyment to the person 
lyhp 3(;ti;?Hjr (Jeliyerg^. the g^op^S;. The carter \vas the agept of 
the rarrier, appft'lt^ by #.l'very of the handrnote an4 of (he 
^pfldf tp his pare, tp repeive the tj^oney, ^nd as the appellants 
wfptj|4be dipchafg^^l frpip, their liability by payment tp him, they 
were equally discharged by theji- payment, to the Fiscal, of th^ 
money claimed as his. The respondent should have made his 
claim against the creditors of the carter, and not against the ap- 
pellants, on whom in no way rested the duty of determining the 
rights of the several claimants. 

fityifr4> fOT re?PRnsle>lt, The appellg,nts pnly pleaded in their 
q(1?wer th^t; the rf!sppp4en.t vyas not the carrier, and did not 
p|?^d th^t they were dia?h^rge4 by the payment to respondent'? 
£^ent, rjof thftt they were oot li^bJe under the contract between 
respondent Sn?l the consignor. Hence they could npt dispute 
their U^bility tp plaintiff thereunder. 

Per CJAYtETJ, J.ttt" Set mi^ and plaintiff npn^uited- The 
contract cmls^ied in th« eart npt§ i? % c<?ntra(:t beti|ve?n the 
pMiotiffand iVlr. Fwm, §n4 n.9t between the plaintiff 4H(i the 
4^udAats. The slftiiitiff ^re^ winh Mr. Pmf tp c^rry cerr 
tain eoffes for hiro *n.d IQ deliver it ftt ^atnapwira tft the defeo-; 
dj^m, who app??r tp be Mr, Pinup's agents fpr receiving it- The. 
4¥fefid»nts a,re np p^rtje? ^<? tbi? wntract. and cannot be held 
lisble for apy breach flf U t<» the plaintiff, whatever their UabiUr 
tiq? ni^^y h^v? been to their principal, Mr. Pinep, with regard to 

rfpeiying the coffee and paying the balance part hire. The 
objaqtien whifb is ta^eti [n \^^^ |st pa,r?gr^ of the petitipn qf 
appeal appears tP vs f^t^l tp the plaintAff's qlflim. and it is there- 
fore unnecessary tp, ?en4 the esse ba,?K in prde.r that the evidence 
whifh w*? twderedf but reiefit^d by the Ccwnnji^sipner, ^? to who 

in ppir(t pf fapt produped the cart note and delivered the coffee 
to the defendants, may be taken." 
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Present Cayley, J • 

Window c. R. Colombo, 96134. The plaintiff complained that the- 

right. defendant had erected a new boundary wall and had extended 
the roof of his house over a portion of plaintiff's land, and that 
the defendant had further opened in the said boundary wall 
two windows overlooking plaintiff's land. The Commissioner 
(Libera) nonsuited the plaintiflF in the following terms. " The 
Surveyor selected by the parties to report on the aireged en- 
croachment states that in his opinion the defendant's roof 
overhangs the plaintiff's premises 8J inches in breath and s» 
feet in length. I regret I cannot agree with him, because he 
appears not to have taken into account the breadth of the- 
boundary wall. I agree with the defendant that he has a right 
to have as many windows as he likes on his own wall." 

In appeal, [Ondaatjie for appellant, Grenier for respondent), 
per Cayley, J. — " Set aside and case sent back for a further 
hearing as to the ownership of the ground marked green ia 
the survey. All costs to stand over. Two questions are raised 
in this case ; one as to the right of the defendant to extend the 
roof of his house over the land marked green in the survey ; and 
the other, as to the right of the defendant to open in his wall 
two windows, so as to overlook plaintiff's land. As no right of 
easement by grant or prescription is pleaded or proved, the first 
question simply depends upon the ownership of the ground 
marked green in the survey ; and with regard to this point, 1 
think that the case should receive further investigation. From- 
the configuration of the ground, as appearing in the survey,, 
it would seem more probable that the land marked green formed 
part of plaintiff's than of defendant's portion ; otherwise it 
is difficult to understand why the boundary extending from the 
road should not have been continued throughout its length in 
the same right line in which it runs about half way. It does not 
appear from what materials or data the Surveyor derived his 
conclusions ; and a mere comparison of admeasurement given in 
old title deeds is, in cases of this kind, where there has probably 
been a long possession on one side or the other, a somewhat falla- 
cious test of title to a narrow strip of boundary land. On this 
point the case must go back for further enquiry, and evidence 
of possession should be adduced. Considering, however, the 
trivial value of the strip of land in dispute and the facility with 
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■which a properly constructed spout in the defendant's roof would Window 
obviate the inconvenience complained of by the plaintiff, this "S^'- 
Court is strongly of opinion that the most sensible course would 
be for the parties, who are next door neighbours, to settle the 
case amicably by reference to some common friend, and not to 
incur any further expense in protracted litigation. With re- 
ference to the 2nd point, this Court sees no reason to differ from 
the learned Commissioner; and this part of his judgment will 
accordingly be affirmed. The wall is not a party wall, but 
stands wholly on defendant's ground ; and plaintiff has shown 
no right to prevent the defendant opening out windows in it. No 
such right to privacy exists as a matter of course, (See Garstin 
v. Barton, Nell's C. R. Reports, p. 224, note.) In this respect, the 
Roman Dutch Law does not appear to differ materially from 
the English Law. See Chandler v. Thompson, 3 Camp, p. 82, 
Gale on Easements, p 300, 4th edition, and Voet viii, ii, § 9, 
where we read 'luminum servitus non ea est.qua vicinuslicentiam 
habet lumina, seu fenestras, in suo proprio pariete aperiendi ; id 
enim libertatis est, licet paries prope confinium positus esset.' 
How far such a right, which is called by Voet ' servitus luminis 
non aperiendi,' can be acquired by prescription, it is not neces- 
sary in this case to determine." 



C. R. Balapiiiya, 22793. The plaintiff in this case had Judgment by 
judgment by default, but on an affidavit filed by the defendant the default, 
latter was allowed to file answer on payment of costs. The plain- 
tiff however having been. absent on the returnable day of the no- 
tice, the Commissioner [Gibson) nonsuited him. 

In appeal, per Cayley, J. — " Set aside and case sent back 
for trial on the terms hereinafter stated. It does not appear 
that defendant has complied with the condition, as to payment 
of costs, on which he was allowed to file answer on i8th May, 
1874 ; and, on the other hand, it does not appear whether plain- 
tiff ever tendered to defendant a taxed bill of these costs. The 
order will be that, if defendant pays the costs referred to, on 
plaintiff tendering him a taxed bill, the case will be proceeded 
with ; if not, plaintiff's judgment will stand. If plaintiff fails to 
tender a taxed bill within one week of this case being returned 
to the Court below, defendant to be allowed to proceed with his 
defence, notwithstanding the non-payment of such costs. All 
other costs will stand over." 



tion. 
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Sepleniber 22. 

Preseht CaYeey, J. 

False prosecu- C. R. Panadur&,\hl%\. This was ah appeal against a judg- 

meht of the Conimissib&er [Green) awarding damages to plaintiff, 

in that thg defeiidahts \ika ialsely chai'gea tHe plaintiff with 

assault and murder in J. P case No. §719. 

Per Cayley J. — " Set aside, and platrilift'ribrisuitecl. there is 
no proof that the defendants were the prosecutor of plaintiif, 
"file defendants fnay have committed perjury before the Coroner 
or Justice o^ the Peace, but no ci^ril acHoh will lie agfaihst persons 
for giving false evidence, Sefi Rev'is v. Smith, 23 L. J. (C. IP.) 
i95*'(&r«n«V>- for appellant, Ferdinands foi- rejporidSrtl.) 



Decisory oath. 0. R. Panaditre) 16930. The question at issue between the 
parties was allowed by the Commissioner {Green) to be settled out 
df Court by a decisory oath at a temple. The following order was 
subsequently entered in the case. " The arrangement, through 
deiault of plaintiff,' has fallen through. The defendant had to 
swearj but plaintiff should I think have been present too. 
Plaintiff is nonsuited as he did not appear, though he was warned 
to appear." 

In appeal, per Cayley, J.^-" Set aside and case sent back to 
be proceeded with. There is nothing to shew that the plaintiff, 
agreed tbbe nohsuited, if h6 did hbt appbsir atbh* tettipfe." 



Present Cayley, J 

Decisory oath. <^- ^- KalHiara, 34195. A judgment faUilded uport a decisdry 
bath was Set jt'side And cSse sSnt back to be procfeeded *itfi ; 
and per Cayley, J. ^" It Was dgfeed that the parties should 
abide by defendant's oath * that hi did fiot t*eeive jf3< 18 
ivorth ofddth td sujJJjly ^t-etaftutfe.' According to the priest's 
repfart, it 4J)pe&t^ that the defendant swtore ' th&t he never 
borrowed fof the pUtJjbSe of trading br otherwise ^ saw of Be. 36 
from the plaintiff, promising tb Supply hiW With arfecirtuts.' 
This oath does not correspond with the fbrrh bf bath upbfi whiBh 
the plaititiff agreed that the tase should be settlfcd. The 
Supreme Court has in a previbUs'casfe fJ^ihted out the inekpedi'- 
ency of encbiiragitig these decisory oathfe irt templfes. (See 
96,570, C. R. Colombo, Grenier's Reports, 1874, 0. R., p. '8./ 
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TTiey seldom appear (so far as can be judged from the cases 
which come before this Court in appealj to be effectual in finally 
settling the disputes between the parties." 



Sept. 22. 



C. R. Negomho, 23748. This was an action on a lease, plain- Landlord 
tiff claiming damages for having been disturbed in possession, and tenant. 
The 1st defendant (lessor to plaintiff) was in default of answer- 
ing, but the 2nd defendant (a nephew of the ist) filed an answer 
admitting to have prevented appellant from possessing and 
claiming the land upon a transfer from ist defendant, dated 4th 
May, 1870, executed I2 days after the lease in appellant's favor. 
The 1st defendant did not appear in Court until he was noticed 
by 2nd defendant when, for the first time, without filing an 
answer, he , denied having received the consideration on the 
lease ; and the Commissioner {Liesching) upon this evidence dis- 
missed plaintifPs claim and condemned him in costs. 

In appetil, per Cayley J. — " Set aside and case sent back for 
further hearing, so far as relates to the claim against 1st defen- 
dant. 2nd defendant will be absolved from the instance. The 
2nd defendant's conveyance, having been registered, is entitled 
to priority over the plaintiff's unregistered lease ; but the plain- 
tiff will be entitled to recover damages from the 1st defendant, 
his lessor, for depriving him of his possession of the land by 
selling it to the 2nd defendant. The learned Commissioner ap- 
pears to have dismissed plaintiff's suit, on the ground that the 
plaintiff did not pay any consideration for the lease ; but the 
consideration was the reservation of an annual rent, which if not 
paid might be sued for. It is recited in the lease that the rent 
was, in point of fact, paid in advance ; but this payment in ad- 
vance is not made a condition of the lease. The plaintiff will be 
entided to such damages from ist defendant as reasonably re- 
sult from his being deprived of possession, or his not havfng 
been put in possession of the land ; and in estimating these dam- 
ages, the alleged non-payment of rent must be taken into con- 
sideration." 



C.R. Kalutara, i<)\%2. On the 20th May, 1874, a notice issu- 
ed (returnable on the 3rd June) to the defendants to shew cause s^hewino- 
why judgment should not be revived. On the 3rd June, the cause, 
orders made by the Commissioner [Poiver) were as follows : 



Sept. 29- | 30 part ii.- 

" Plaintiff and 2nd and 3rd defendants absent on notice, Hd 
cause shewn. Judgment revived." 

" Since above order was made, IMr. Alwis for Jst defendant ap. 
pears and offers to shew cause. It cannot be now entertained. 
The 2nd and 3rd defendants admitted their liability still to 
plaintiff, ist defendant by his absence is prevented from now 
coming forward." 

In appeal, per Oaylisy, J. — " Set aside and Case sent back for 
further hearing. A party called upon to show cause upon any 
fixed day is entitled in District Court cases to the whole of that 
day to do so. (See Thompson's Institutes, i, page 362.) There 
is no reason why a different rule in this respect should be adopted 
in Courts of Requests." 

September 29. 
Present Cayley, J. 
Liability of C, R. Jaffna, 37038. The facts of the case are briefly these, 
sureties in -pi^g plaintiff obtained judgment against one Neyna Marikar, 
" " for whom the present appellant stood security in appeal. On 
that judgment being affirmed by the Supreme Court, and it be- 
ing found that Neyna Marikar was not able to satisfy the debt 
due, the plaintiff moved for a notice on the surety to deposit in 
Court the amount due by the judgment debtor. The acting 
Commissioner {J. Grenier) allowed the motion, and hence this 
second appeal. It was urged in the petition to the Judges (i) 
that though the security bond executed by the defendant held 
him directly and absolutely responsible for the whole amount of 
the judgment and costs.yet the admitted practice of the Court had 
been for the surety to be responsible only for the costs in appeal 
and not for the whole amount of claim and costs; and (2) 
that the security bond was in the name of the Chief (Jlerk, and 
should have been assigned to the plaintiff before the latter could 
call upon the surety to satisfy the entire debt. 

Per Cayley, J. — " Affirmed, but plaintiff not to draw the 
money until the bond is assigned to him. It was decided in the 
case No. 17206, D. C. Batticaloa, Supreme Court Minutes, i8th 
September, 1 874,* that it is not necessary, except in special cases. 



■* D. C. Batticaloa, 17206. A warrant in mesne process having issued, 
the defendant with two sureties executed, on the 30th, November, 1872, in 
favor of the plaintiff, a security bond, conditioned as foUows : " if defend- 
ant do answer the claim of the plaintiff, and shall pay any sum or sums 
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o bring a fresh action on a security bond for the performance 
of a judgment." 



C. R. Ne-wera Etiya-, 4359. This was an action to recover jurisdiction. 
rent> but the defendant claimed the house as his by right of Costs. 
purchase. On the affirmation of the plaintiff that the house was 
worth ^^45, the Commissioner [Hartshorne) nonsuited the plain- 
tiff with costs, as the case was beyond the jurisdiction of the 
Court. 

In appeal, per Cayley, J.—" Set aside and ordered that the 
suit do abate, each party paying his own costs. The Commis- 
sioner has no power to award costs, when the case is beyond the 
jurisdiction of the Court of Requests." 



of money awarded by Court, and shall abide by and perform the judg. 
ment of the said Court, or shall surrender himself or be surrendered by 
his bail to be charged in execution, then the bond to be void ; otherwise to 
remain in full force." Judgment having subsequently been entered by 
consent in favor of the plaintiff, his Proctor moved for a notice on one of 
the sureties to shew case why writs should not issue against his property 
in satisfaction of the judgment, as the defendant had left the island leaving 
no property seizable in execution. Cause having been shewn on 
behalf of the security, the learned District Judge (W orthington) held as 
follows : " On the authority of Voet, 2, 8, 17 and Morgan's Digest, 60, 
61, the Court decides the plaintiff cannot be allowed his remedy in this 
case, there being no precedent in the practice of the District Court." 

In appeal, {Ferdinands, for appellant) per Cayley, J. — " Set aside and 
case sent back for further hearing and consideration. It is the practice 
in the District Court of Colombo, when security has been given for the 
performance of a judgment, to allow the liability of the sureties to be 
determined in the same case in which the judgment has been entered 
against the principal, without requiring the plaintiff to commence a fresh 
action ; unless it is shown in any particular case that such a course would 
be manifestly inconvenient or prejudicial to the interests of the sureties. 
This practice, which is sanctioned by Voet (ii. 8. §. 17.) and referred to, 
as a common onfc, by Sande (Dec : Fris : iii, tit : 10, def : 3), should be 
followed in the other Courts of the Island, as it tends to prevent unneces- 
sary delay and expense. Full notice must, of course, be given to the 
sureties, and the proper course is to apply for a Rule against 
them. In certain cases it may be advisable to refer the plaintiff to a fresh 
action, but in the present instance no valid reason has been shewn for 
adopting such a course, and there is nothing to prevent the sureties avail- 
ing themselves in this case of any defence they may have, in as full and 
effectual'a manner as if a separate action were. brought against them. 
As the practice m the Batticaloa Court has hitherto been different, parties 
will bear their own costs respectively," (See Civil Minutes, i8th Sep- 
tember, 1874.) 



Sept, 29. \ ^^ p^Rt n. 



i 



Judgment C. R. Maiale, 29860. This was an appeal by defendant 
°Dela in''' ^S^inst the following order of the Commissioner. " Defendant's 
deciding case. Counsel agrees to judgment by default instead of exparte hear- 
' ing^ Judgment for plaintiff with costs." 

Per Cayley, J. — "Set aside and judgment against defen- 
dant ordered to be opened up, if appellant shall pay into Court 
the sum of Es 30, to meet the costs of the case, within 7 days of 
the record being received back by the Court below j otherwise, 
order appealed against to stand affirmed. All costs will stand 
over. The affidavit filed by the appellant appears to this Court 
to be sufficient to warrant the opening up of the judgment. 
The appellant's Proctor does not seem to have consented to 
judgment going in any case against his client, but merely to 
have accepted the alternative offered to him of judgment by 
default OT an ex parte hearing. It appears by the record that 
appellant attended Court on no fewer than 8 several occasions, 
and was ready on each occasion to go to trial, but on the gtiv 
was disabled by illness from coming to the Court. The fact 
that the parties and their witnesses have had to travel to Court 8 
several times, during a period extending from 7th October, 1873, 
to 7th July, 1S74, before a case involving a claim of Bg. 80 only 
could be disposed of, is a matter which this Court cannot pass 
over without comment. Such a state of things in any Court, 
and especially in Courts established for the trial of small causes, 
piust amount in many cases to an absolute denial of justice. 
Not a few persons would rather submit to a small claim, how- 
ever unjust, than subject themselves to the expense, delay and 
vexation of so many postponements. Most of the postponements 
in this case appear to have been due to the Court not having had 
time to take up the trial on the day for which it was from time 
to time fixed. But care should be taken not to set down for trial 
on any particular day more cases than there is a reasonable pro- 
bability of the Court being able to try on that day. It is better 
that the trial roll should extend to a more distant date, than that 
the parties and witnesses should be put to the inconvenience of 
coming so frequently to Court to no purpose." 



Practice. C. R. Matale, 31368. A judgment by default in favour of 

Fihng answer, plaintiff was set aside in appeal and case sent back to be proceed- 
ed with, if defendant should file his answer within seven days of 
the case being returned to the Court below. 
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And per Oayley,J. — "The defendant appeared on the returna- Practice, 
ble day of the sumnwns, but it does not appear whether he was ^'hng answer- 
called upon to answer the plaint as provided by the Oourt of 
Requests rules and orders, lo. If he were so called upon and 
denied the claim of the plaintiff and did not choose to state his 
answer to the Ohief Olerk, he would be entitled to the whole day 
for filing a written answer." 



October 6. 
Present Morgan, J . and Cayley, J. 

.C R. Mallakam,\']^1. In this case the widow of the judg- 
ment creditor assigned the judgment to one Visuvanathen, who in f ^^'f "^at 
turn assigned the same to .one Vairamutto. The second assignee 
now moved to revive judgment and reissue writs. The defen- 
dant objected on several grounds amongst which were the 
following : (l) that the alleged widow was not the lawful wife of 
the original creditor and had no right to assign ; (2) that the 
debt had been already paid to the first assignee. The Commis- 
sioner {Li-vera) held as |ollows : " The defendant is estopped 
from denymg the assignment in favour of Visuvanathen and to 
prevent Visuvanathen's assignee issuing writs against him. The 
defendant ought to have proved payment. Failing this, the 
motion to reissue writs is allowed with costs." 

In 0ppeal, per Cayley, J.—" Set aside and case sent back for 
further hearing and consideration. The statement of the 
defendant in his examination that he paid Visuvanathen, upon 
Visuvanathen's assurance that he had bought the judgment, will 
not estop the defendant from denying in the present case either the 
factorttie validity of the alleged assignment in Visuvanathen's 
favour. In the first place, it is possible that Visuvanathen's 
statement, that he had bought the judgment, may have been 
untrue, for the judgment may have been assigned to him by 
persons who had no right to assign it ; and, in the next place, 
such a payment, if made, cannot operate as an estoppel in favour 
of the respondent. The present respondent could in no way 
havebeenmisled by any such payment into purchasing the judg- 
ment from Visuvanathen. For, it the money was really paid to 
Visuvanathen, before he assigned the judgment to the respon- 
dent, and the respondent knew this, that assignment is not only 
inoperative, but the transaction is a fraudulent one, in which both 
the respondent and Visuvanathen are equally implicated. If 



[ Oct. 9. ^'^ 



Assignmentof the payment was really made before the assignment to the- 

judgment respondent, the respondent's claim falls to the ground ; and 

this payment should not first be assumed in order to estop the 

defendant, and then denied in order that the judgment may still 

be taken as unsatisfied." 



October g. 
Present Morgan, C. J. and Oayley, J. 

Proctor's fees. C. R. Panadure, l&iio. The plaintiff (5. O. Dias), who was ai 
Proctor of the District Court of Kalutara practising in the Minor- 
Courts at Panadure, sought to recover a sum of ife loo, " being 
" fees due for professional services rendered to the ist defendant 
" (who was charged with highway robbery before the Supreme 
" Court) at the request of the 2nd defendant." The 1st defen- 
dant admitted, in his answer, having retained the plaintiff to. 
defend him at Panadure in the preliminary J. P. case, and having 
subsequently taken him to Colombo to instruct the Advocate who 
conducted the defence in the Supreme Court, and alleged ihat 
he had paid plaintiff at the time the retainer which had been 
demanded. The 2nd defendant f eaded not indebted and de- 
nied that he had ever retained plaintiff. Before the trial, the 
1st defendant amended his answer by further pleading that the 
plaintiff was not entitled in law to recover the fees in question. 
On the issues thus raised, the Commissioner [Ellis) held that he 
believed the plaiutiff had not been remunerated at all for his 
services in the Supreme Court, and that plaintiff was fairly en- 
titled to charge Bs lo a day for the ten days he bad been in 
Colombo on account of the defendant's case. 

In appeal, Grenier, for appellant. The Rules and Orders, 
(page 107) provided only for fees in the Appellate Court, re- 
coverable by Proctors of the Supreme Court. Mr. Dias was 
only a Proctor of the District Court and as such not entitled to 
practise in the Supreme Court. There was no special contract 
alleged or proved in this instance, nor was there a signed bill 
presented or a month's Notice given. R. and O., 6th January,. 
1846 ; Hill v. Wright, 5 Scott, 662 ; and Scadding v. Eyles,, 
9 Q. B,, 858, in which case it was held that even an account stated 
did not render unnecessary the delivery of a signed bill. 

Per Oayley, J.—" Set aside and plaintiff nonsuited. Parties 
to bear their own costs respectively. In this case the plaintiff, who 
is a Proctor of the District Court of Kalulara, sues the defendant 
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'to recover the expenses incurred by him in attending the Proctors fee's. 
Supreme Court, for the purpose of assisting the first defendant 
at his trial before the Supreme Court on a criminal charge. The 
2nd defendant appears to have undertaken to pay these expen- 
ses, which were to be incurred on behalf of the first ; but, as the 
1st defendant is also sued, it is clear that he was considered to be 
liable also ; so that the engagement of 2nd defendant was in the 
nature of a guarantee, and the <:ontract, not having been in 
writing, is void as against him by the Ordinance of Frauds. With 
iregard to the liability of the first defendant, an objection was 
taken at the hearingof the appeal that the plaintiff had not, as 
required by the Rules and Orders of the 6th January, 1846, one 
month previously to action, delivered to the first defendant a duly 
signed bill of his fees, charges and disbursements; and it appears 
to us that this objection is fatal to the plaintiff's claim j for nothing 
can be clearer than the language of the Rules and Orders 
referred to. It is true that it was held in the case of Lane v. 
Prideaux, 7 Ad and E., 83, that an objectiori of this kind must be 
specially pleaded ; but in Courts of Requests cases, in which 
the parties frequently (as in the present instance) have no pro- 
fessional assistance, manifest injustice would often ensue if it 
■were necessary to enforce the strict rules of pleading observed in 
the English Courts of Common Law. The plaint indeed itself 
is informal, as omitting all reference to the fact that the plaintiff 
is a Proctor and is suing for services rendered by him as a 
Proctor. It is qwite clear that no such bill was ever delivered, 
and indeed no bill or particulars whatever were filed with the 
plaint. The plaintiff has not thought fit to instruct Counsel to 
appear for him in this Court, and as only one side has been 
heard, we shall not give any opinion on the general question 
whether a District Court Proctor can sue for fees and charges for 
assisting a client in criminal proceedings had before the Supreme 
Court." 



C. R. Maiale, 2918. The plaintiff claimed an undivided 
one-fourth of a certain land. The Commissioner held that as Jurisdiction, 
the value of the entire land exceeded Hs. 100, he had no jurisdic- 
tion to try the case. 

In appeal, per Cayley, J. — " Set aside and case sent back 
to be proceeded with. All costs to stand over. Under the Ordi- 
nance Sof 1859, section 8,the value of the land in which an interest 
is claimed (and not the value of the interest claimed in the land) 
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Jurisdiction. ^33 made the criterion of jurisdiction in Courts of Requests 
cases; but, in this respect, the law has been altered by the 
Ordinance n of 1868, by the Sist section of which jurisdiction is 
given to the Courts of Requests to try the case, if the value of 
the particular share claimed does not exceed one hundred 
Rupees (Hs. 100), whatever the value of the entirety may be." 



October 16. 

Damagres. Present Morgan, C. J., Stewart and Cayley, I. I. 

Shooting a > J ' . J- J- 

cow. V. R. Rainapura, gio8-g22o. The plaintiff sought to recover 

the value of a cow belonging to hira which had been shot by the 
defendant. The Commissioner (Ne-ville) nonsuited the plaintiff, 
on the gronnd that the defendant had not acted with any " ma- 
licious intent." The facts of the case and the law applicable 
thereto are set forth in the following judgment of the Supreme 
Court. 

Ferdinands, for appellant. It was not necessary to prove 
malice. The defendant was liable as by ordinary care he might 
have avoided the accident. Learae v. Bray, 8 East, 599; Addison 
on Torts, 183, 366. 

Per Caylet, J. — " Affirmed. In this case the defendant, who 
had gone with a gun at night to protect his yam plantation, heard 
the noise of an animal eating his yams ; thinking it was a 
wild pig, he fired in the direction from which the sound proceed- 
ed and shot the animal, which was then discovered to be the 
plaintiff's cow. The plaintiff has sued the defendant for the 
value of the animal, and has been nonsuited ; and we think that 
the nonsuit is correct. There is no doubt that if the defendant had 
knowingly shot the cow, he would have been liable in damages : 
for his act would not have been justified by the trespass of the 
animal. In such case, the maxim 'injuria nonexcusat injuriam,' 
would apply. It was not disputed that, if the defendant had set 
a trap in his plantation to catch wild beasts, and the plaintiff's 
cow had fallen into it and had so been injured, no action would 
lie. See the judgment of Gibbs, C. J. in the caise of Deanev. 
Clayton, 7 Taunt, 489, which was expressly approved of in the 
case of Jordin v. Crump, 8 M. and W. 789. See also Voet, lib. 
ix, tit. 2, § 18. Whether the setting of an instrument so danger- 
ous to human life as a spring gun is lawful or not, it is not 
necessary here to inquire. But it was contended that, though 
setting a trap might be allowable as a protection to property in 
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Ihe owner's absence, still if the owner is present his intelligence 
requires him to exercise discretion, and that the defendant in 
the present case might before firing have easily ascertained 
whether the animal eating the yams was a wild pig or a cow. 
But we do not think that a man is bound to exercise, under the 
circumstances referred to, a caution which must entail consider- 
able personal risk to himself. A wild boar is a dangerous 
animal, and we cannot see that any duty was imposed upon the 
defendant to incur the risk of an encounter with a beast of this 
kind, in order to avoid injuring a cow, the owner of which ought to 
have prevented it from trespassing." 



[ Oct. 20. 

Damages- 
Shooting a 
cow 



October 20. 
Present Stewart and Caylby, J. J. 

C R. Matara, 27332. Plaintiff claimed damages for two 
years, in consequence of defendants having had unlawful posses- 
sion of plaintiff's land which had been judicially decreed to him 
two years before the institution of the present suit ; but the Com- 
missioner {Jumeaux), in nonsuiting the plaintiff on his mere ad- 
missions, held — " He cannot proceed on with the case. He 
admits that defendants have had forcible possession of his land 
ever since the last 9 years, and he claims damages in conse- 
quence. The loth clause of Ordinance 22 of 1871 says ' no 
action shall be maintainable for any loss or injury or damages, 
unless the same shall be commenced ivithin 2 years from the 
time ivhen the cause of action shall have arisen.' Now plaintiff 
admits that the cause of his present action arose 9 years 
ago. The present action is therefore prescribed. The plain- 
tiff in the District Court case 25140 claimed damages for 
this very same cause, and had the learned Judge con- 
sidered him entitled to any damages, he would have decreed 
them to him. From his not having done so, I must conclude 
that he did not consider plaintiff entitled to any damages." 

In appeal, {Bro-wne for appellant), per Cayley, J.—" .Set 
aside, and case sent back for further hearing. Plamtiff's claim 
for mesne profits, in the' nature of damages arising during the 
two years previous to the institution of the action, will not be 
prescribed. This claim was not in issue in the case No. 25140, 
District Court; for in that case the damages claimed were for 
two years previous to the filing of the libel, i. e., previous to April 
1870, whereas the present action was not brought until 1873." 



Mesne 

profits. 

Prescription. 



Dec. 1. 
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November 27. 

Present Morgan, C. J., Stewart and Caylet, J. J. 

Right of C. R. Point Pedroe, 6570. The plaintiff daime d by prescrip- 

fishing. live right the exclusive privilege of using certain nets, called 
kaddoovalai, for catching prawns and shrimps in a certain por- 
tion of the sea at Tondemanaar, and, alleging disturbance oi 
this right by the defendants, claimed damages. The defendants 
in their answer denied the plaintiffs' claim and pleaded their 
right, by prescription, of fishing in the place in question, and also 
that they had at considerable trouble and expense removed 
a sand-bank in order to exercise such right. The Commissioner 
{Drieberg) dismissed the plaintiffs' claim, disbelieving the evi- 
dence adduced on their behalf, and entered judgment for the 
defendants " for the lots claimed by them as per survey filed, 
with Bs. 20 as damages." 

In appeal, Grenier, for respondent.on being called upon, sub- 
mitted that the Commissioner had gone beyond what had been 
asked for by the respondents, who would be satisfied with a 
decree for the mere right of fishing in the locality in question. 

Per Cayley, J. — " Affirmed, but judgment in favour of de- 
fendants set aside. Even supposing that the defendants could 
acquire a prescriptive right to the fishing lots claimed (upon 
which the Supreme Court exp resses no opinion), it would require 
much stronger evidence to prove it than has been adduced in 
this case. Plaintiffs will pay the costs ' in the Court below- 
Parties respectively will bear their own costs in appeal." 

December i. 
Present Morgan, C. J. and Stewart, J, 
Partition suits. C. R. Panadure, 16635, The question in this case was 
whether a Court of Requests had power to decree a partition. 
The Commissioner having at the instance ofthe plaintiff ordered 
a partition of a land alleged to be worth B(. 100, the defendant 
appealed. 

Per Morgan, O.J. — " Set aside. Costs divided. The Ordi- 
nance 21 of 1844 required applications for partition to be 
made to District Courts ;. but at that time Courts of Requests 
had no jurisdiction whatever in land cases. The Ordinance 
No. 22 of 1852 gave these Courts jurisdiction for the first 
time in land cases, empowering them to try all actions in 
which the title to, or the right to the possession of, any land 
is in dispute, provided that the value of the land shall no' 
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exceed ;^io. (Sec. 3.) The Ordinance No. 8 of 1859 followed the Partition suits, 
same words with the addition of the words ' interest in' after 
the words ' title to' and before the words ' or the right to the 
possession of, &c.' The 23rd section gave the Courts of Requests 
jurisdiction to do any thing required to be done before the Dis- 
trict Court, or by or before a Judge or other officer of a District 
Court ; but such things were required to be in relation to any 
cause, suit, action, matter or thing which by that Ordinance was 
made cognisable by Courts of Requests. The Partition Ordi- 
nance, No. 10 of 1863, did not specify District Courts, but requir- 
ed applications for partition to be made * in any Court of compe- 
tent jurisdiction.' The 6th clause, referring to the decree for 
partition, speaks of the • Court,' but the 8th clause, referring to 
the order for sale which (by clause 2) is decreed when a parti- 
tion is impossible or inexpedient, ' provides that the Certificate 
to convey title should be by the ' Judge of such Court', not 
' Judge or Commissioner.' The words conferring jurisdiction to 
Courts of Requests in the Ordinance il of 1868, sec. 81, are the 
same as those in No. 8 of 1859, buta proviso is added to the former 
excluding certain actions, that ot partition not being one of them. 
But the question arises, is an application (for that is what it pro- 
perly is) ior partition an action in which title to, interest in, or 
right to possession of, land is 'necessarily in dispute? These 
may arise and commonly do, and when they do arise are, as a 
matter of convenience, disposed of in the same suit. They are not 
however treated as separate and preliminary issues, until the 
case is ripe for partition, which has to be decreed and carried 
out in the way prescribed by the Ordinance. The remedy for 
joint owners not co-heirs (actio de communi dividendo) and that 
for co-heirs (actio familiae exciscundz), which enable the tribunal 
awarding the same to take into consideration all equitable circum- 
stances and claims requiring, for instance, one party to make 
adequate compensation to the other party in money for any 
inequality as to land, are hardly remedies which can effectively be 
earned out by a Court of very limited civil jurisdiction j but, 
whether it can be carried out or not, it is certainly not expressly 
given to Courts of Requests and cannot be assumed by implica- 
tion." 



December 8. 
Present Morgan, C. J. and Stewart, J. 
C. R. Colombo, 102161. This was an action by a seaman Merchant 
against the Captain of the " Queen of the Age" for the recovery Shipping Act. 
of H» 16.25, " being half-month's advance for the month of Octo- 
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Merchant ber last due by the defendant to the plaintinlifF." The defen 

Shipping Act.jant pleaded " nol indebted " It appeared from the evidence 

that the plaintiff had signed the usual articles to serve under the 

defendar^t who, however, shortly after, before the ship sailed 

discharged the plainlih before the Collector of Customs, on the 

ground that he had reason to believe the man was of bad charac- 

' ter. The Commissioner (£;(?rf£) held as follows : "There must 

have been some good reason tor plaintiff being struck off the 

J articles. He himself says that his former master charged him 

^ with trying lo burn his ship, the 'Alexandra.' Plaintiff is 

nonsuited with costs." 

In appeal {Broivne for appellant, Layard for respondent) per 
Morgan, C. J.—" Appeal rejected. No appeal lies under the 
47th section ol the Merchant Shipping Act, 7 of 1863." 

December 22, 
Present Morgan, 0. J. and Stewart, J. 
^^urchaTer ^' ^' ^""''■y' 53588. The defendant had sold plaintiff a land, 
warranting to defend title. Subsequently the right to a portion 
of the said land being disputed, the plaintiff instituted 0. R,. 
case No. 52135, which was referred to the arbitration of Mr. 
Proctor Pompeus, who decided against the plaintiff. The defen- 
dant appeared before the arbitrator and gave evidence in favor 
of plaintiff. The Commissioner {Penny cuick)\\a\'va% dismissed 
the present claim, which was for the value of so much of the 
land as the plaintiff had lost in the previous action, the plaintiff 
appealed. 

In appeal, Grenier, for appellant. [Morgan, C.J, — Has 
not the plaintiff lost his remedy by having submitted to arbitra- 
tion in the first instance ?] No, because the defendant had had 
notice and the plaintiff had acted bonafide. Voet, 21, 2, 21 and 
23. Lflyarfl?, for respondent, was heard contra. 

Per Morgan, C. J. — " Aflfirmed, but altered into a nonsuit. 
Costs divided. The defendant, who sold to the plaintiff the land 
from which he was evicted in the connected case, appeared as a 
witness before the arbitrator. He cannot, therefore, be allowed 
to object to the reference, or to want ot notice. But there is no 
evidence to show the value of the portion from which plaintiff 
was evicted, excepting his own, which is by far too vague and 
general to be relied upon." 

Commission fi. R. Negombo, 22622, Held that where a Commission issued 
to appraise, at the instance of the Court, in prdert p ^. ascertg^n t he value of a 
land which neither party had represented correctly, the cost 
thereof should be paid for equally by both parties. 
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yanuary 6. 
Present Ckeasy, C. J., and Stewart, J. 

D. C. Negombo, 6423. The plaintiiF, {Stork) as proprietor A plaintiff 
«fan allotment of land caUed the Pallanchena Farm, complained cannot becom- 
'Of the defendants that they falsely claimed a right of way over ^'^""^6^^'° ^^ 
the eastern extremity of the said land and unlawfully filled up two pleaded in his 
portions of the southern and eastern boundary ditches, tic, &c.. Libel, 
to plaintiff's damage of ib 90. The plaintiff further alleged long 
possession, and pleaded the 3rd clause of the Prescription Or- 
dinance in bar of defendants' claim. The plaintiff, having been 
noticed by defendants' Proctor to file the title-deed and survey of 
the land, attended Court, and on being examined by the Judge 
{Liesching) stated, " I claim the land by possession under a 
deed from private parties in 4S44. I claim nothing by prescrip- 
tion over and above what that deed conveys." Whereupon the 
following order was made: ^'though plaintiff has not in his libel 
recited any deed, it is evident that he relies on it ; and the Court 
therefore holds that it should be filed with the libel before the 
defendants can be called on to answer." 

In afpeal, per Creasy, C. J. — "Set aside. The Supreme 
Court does not think that the District Judge had power to com- 
pel the filing of this deed. But if the plaintiff, on being told that 
he ought to file it, refuse to do so, such refusal may be very good 
ground for rejecting any application to amend his libel which he 
may find necessary to make at the trial." 



t>. C. Kalutara, 27682. Plaintiff filed his libel on the 6th Injunction. 
October, and moved for an Injunction to restrain the defendants Security. 
from drawing toddy on a certain land claimed by him and com- 
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Injunction. 
Security. 
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mitting waste ty cutting down trees, &c. The motion was aTlffftw, 
ed by the learned District Judge {Jayetilike) without however any 
order being made as to security. On the 14th October, the de» 
fendant obtained a Rule on the plaintiff to shew cause why the 
Injunction should not be set aside for his default in giving security. 
On the 27th October, after hearing Counsel, the Court made ordet 
as follows : " Mr. Thomasz states that it is not usual to require a 
party to give security before issuing a writ of injunction to res» 
train a party from committing waste. If such has been the prac- 
tice of this Court, the sooner it is abolished the better. I think 
in every case where an injunction is issued, the party applying for 
the writ should give security. In the present case, as the plaintiff 
■has failed to give security, the Injunction issued on the 6th 
instant is set aside." 

In appeal, CGr«w<r?' for respondent) per Creasy, C. J.— i" Set 
aside. If any imperative rule as to requiring security existed 
the Judge ought to have made the giving of security a condition 
of his first order. The plaintiff who took that order generally 
was in no respect to blame. We consider that the requiring of 
security, to be given by the party who obtains a writ of injunction, 
is a matter of discretion only. Cases may occur in which it may 
be proper to impose such terms. The present decision is to be 
without prejudice to any application which the defendants may 
make, within reasonable time and supported by proper affidavit, 
for discharging the Injunction unless the plaintiff gives security.' 



Sequestra- 
tion of a Coffee 
crop and ap- 
pointment of 
a Receiver set 
aside. 
Wall ^ Co. 

T. 

Holloway ^ Co. 



February lo. 

Present Creasy^ C. J., Stewart and Gaylby, J. J. 

D. C. Kandy, 60808. The defendants {Hollo-way and Co.) 
had, on the- Sth of. June, 1873, agreed to sell to the plaintiffs 
(Wall and Co.) 5,000 bushels of garden parchment Coffee, at the 
rate of Bs 7 per bushel, to be delivered at Colombo at the following 
dates : 

On or before 31st October, 1873, 1,000 bushels. 
„ 30th November, 2,000 „ 

„ 31st December, 2,000 „ 

As security for the performance of the contract, and for certain 
advances received by them, the defendants, on the 17th July, 1873, 
executed a mortgage of certain landed properties, and of theif 
right, title and interest in and to the crop of the season 1873-74, 



DMTEICT COURTS. 



\ Fkby. 



•fa certain Coffee Estate called £s/era«za, situated at Nitre Cave, . Sequestra- 
8f which iVlr. Theobald was the lessee. The defendants as further ^^" °and °f" 
security did, en the 2nd of September, 1873, execute a deed pointme"nt ^of 
whereby they specially transferred, assigned and set over unto the a Receiver set 
plaintiffs all their right and interest in and to the mortgage and asiae. 
hypothecatioB, by way of lien, effected by a certain Indenture, '*'"'' ^ ^''' 
dated 4th August, 1873, between the defendants and Theobald, fjojj^^'j.^;^ 
By that Indenture, Theobald soldito the defendants the cropof the 
Esperanza Estate, estimated at 2,000 bushels, at fi* 7,*So per bushel, 
undertaking to deliver the same at Kandy between the date of the 
agreement and the 28th February, 1874, and binding himself to 
pay as liquidated damages one rupee on every bushel advanced 
for. The defendants, on the other hand,agreed to make advances 
during the above period not exceeding Ks 5 per bushel of the 
quantity of Coffee as estimated by themselves. And as security 
for the fulfilment of his part of the agreement, Theobald specially 
mortgaged and hypothecated toand with the defendants the^ntire 
crop of the said Estate of the season 1873:74, " whatever might 
be its yield,, nothing excepted." The plaintiffi now sued for a 
breach of contract, in that the defendants had made default 
•n delivering the 2iOO0 bushels due on the 30th November, to 
plaii^tiffs' damage of Hi> 9,120, and moved for sequestration on 
an affidavit to the effect that the defendants, although they had 
received a good portion of the Esperanza crop, had not delivered 
the same to the plaintiffs, and that if the said crop were not im- 
mediately sequestered, it would be lost to the plaintiffs, particu- 
larly as the defendants had admitted their inability to fulfil their 
obligations to plaintiffs, and to others under like contracts. The 
Ifearned District Judge (Laurie) allowed, the motion, subject to 
security for Kg lo^ooo. Theobald having subsequently moved on 
an affidavit filed by. him,, that the sequestration be set aside, 
the Judge refused to entertain the motion, except on condition 
that security should be found for the crop. On the 19th of De- 
cember, the plaintiffs filed: two affidavits, (one from the Kandy 
Fiscal shewing-that about 2,220 bushels of Coffee were lying in the 
Esperanza store reqviiring immediate curing, and another from 
Mr. Welsford, in. the employ of Messrs. Wall and Co., who swore 
that the crop on the trees in the said Estate required immediate 
picking, gatheringandpulping), and moved that Mr. John Russell 
Grant be appointed a. Receiver with directions to take charge of 
the crop of the Esperanza, Estate, and to cause the said crops to- 
be picked, gathered, cured and sold to the best advantage ; also to 
make all necessary advances (which should be considered a first 
charge on the crop), and to render a true, account to the Court. 
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. ®*^*^'^ The motion was allowed, the Receiver giving secariJty for ift 20,000 ; 
tion of a Coffee . , . ' , , 

crop and ap- ^"" '"^ sequestration of the crop was thereupon removed. 

pointment of Theobald appealed against the orders of the District Judgfe„ 
aside""*" ^' allowing the Sequestration and appointing a ReceiveT, 
/Fall 4* Co. The case was argued this day, by Ferdmaads^ for appellant.-^ 
^- ^^ The sequestration was irregularly obtained, as plaintiffs' affidavit 
■ did not disclose any breach of contract by the appellant, wrio. 
could not be prejudiced by any act of Hotlfsuay. If the 
plaintifTs desired to take the rights of the defendant under the 
appellant's contract, they should have taken the responsibilities. 
and engagements of the defendant as well, and have made 
the advances, upon which alone the delivery of the Coffee could. 
be enforced. The transfer of the appellant's crop to the plaimifts 
was only by way of securing the defendant's own contract, and all. 
that the plaintiffis would be entitled to would be the proceeds in. 
money of the appellant's crop when realized, and not the Coffee 
itself ; and therefore the sequestration of the crop was ttlegal. 
The affidavit on which the Receiver was appointed was equally 
defective, as it contained no allegation of a breach of contract by 
appellant, and no averment that the defendant or the phintiffis. 
had fulfilled their part of the contract in respect of advances.. 
Such an averment would be necessary in any action for a breach, 
of the contract. 

The Queen's Advocate, for respondent, urged that the seques- 
tration was regular as the affidavit did allege that a portion of 
the crop, which should have gone to the plaintiffs under their 
assignment, had found its way to Messrs. Mackwoods' Stores,, 
and the appellant had not denied, when he had the opportunity 
of doing so, that he was not aware of this. The assignment to 
the plaintiff's of the appeltant's crop was a complete transfer of the 
whole crop, and no demand was ever made on the respondents 
for advances under the appellant's contract, and this should not 
now be made a pretext for withdrawing from the contract. The 
Court was right in granting equitable relief by the appointment 
of a Receiver, by which the rights of all parties would be saved, 
and future litigation avoided. 

Ferdinands, in reply. — The affidavit did not aHege that the 
appellant had sent the coffee to Mackwood, and he should not 
be made responsible for the acts of the defendant. There is no 
averment that the appellant had notice of the assignment, and 
hr was ju-rtified in sending all his crop to the defendant. The 
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Receiver tnateriany prejudiced the appellant by damaging his . Sequestra- 
eredit, and by causing needless expense; and so far from avoiding '"""antf"^"* 
litigation, the appointment would necessarily lead to further law- pp^tm"nt *o£, 
SWlte. a. Receiver set 

Citr. adv. vull. a*'<le. 

{Fekmary I3v> Mr. Justice CAVtEir delivered the finding of the 7. 

Collective Court to-day in the following jjudgment,. setting asida fhUaway^SfCo^ 
both the orders of the Court betow. 

" Both orders set aside. This is an appeal against two orders of 
the District Court of Kandy ^ one, sequestering the crops of the 
• Esperanza' Coffee Estate, of which the appellant is lessee ; and 
the other, appointing a Receiver of the said crop, with directions to. 
pick, gather, cure andsell the same in parchment by public auction,, 
and also authorizing hinv to take charge of, cure and sell any Coffee 
in parchment that may now be found in the stores of the said Es- 
tate, and to make any advances necessary for this purpose, such- 
expenditure to be a first charge on the crop. The sequestration was 
withdrawn on the appointment of the receiver ;■ but, as the propriety 
of this appointment depends upon the propriety of the sequestration^ 
it is necessary to consider whether the latter was properly or iro- 
prpperly granted. 

"The fa«ts of the case are these:: — By letter dated aoth May, 1873,, 
the appellant, the lessee, oSered to the defendant in t?ie action the 
crop of the said Estate,estimated-at 2000 bushels (more or less) No.. 
I parchment Coffee, which was to be delivered at the defendant's. 
Store (which is situated at Kandy) on or before the 38th February, 
1874, at a certain rate (not named in the letter) per bushel deliver- 
ed, the defendant advancing to the appellant from time to time, as. 
^reed, at the rate of Rs. 5 per bushel, to be deducted from the value 
of the Coffee, as delivered. This offer was accepted by the defen- 
dant by a letter of the same date, in which the price of the Coffee- 
was fixed at H«. 7. So per boshel. On 5th June, 1.873, the plaintiffs,, 
through their brokers Messrs. F. C. Herring & Co., purchased- 
from the defendant 5000 bushels of garden parchment Coffee at 
the rate of Bs. 7 per bushel, to be delivered at the plaintiSTs' Co- 
lombo stores in 3 instalments, on or before the 31st December,. 
1873. On the 17th July, 1873, the above contract of purchase be- 
tween the plainti£& and the defendant was embodied in a notarial! 
instrument, in the farm of a Bond, wilh a penalty of iis.60,000, in 
which it was recited that the defendant had received from the plain- 
tiffs Rs. 15,000, and that the plaintiffs had agreed to make him 
further advances to the extent of fis. I5,ooo> on the condition that 
the defendant would supply the plaintiffs with. 5000 bushels of good 
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Sequestra- ga^jgn parchment Coffee, in accordance with the contract' enterecfe 
tion of a Coffee ° '^ t^ /-^ tt • i ,-. 

crop and ap- into.on defendant's behalt.by Messrs. F-. C. Herring and Co. The- 

pointment of bond was made conditioned for the performance of this contract, and! 

a Receiver set f^^ the payment of certain damages in the event of a short delivery. 

ffah Ic Co '^^^ Bond also contained a hypothecation of a variety of properties,. 

V. ' in whichthe defendant was interested, and also a hypothecation of 

Molloway^Co. all the right, title and. interest of the defendant in and to the crop 
of the said ' Esperanza' Estate of the season,, 1873774, to which he 
was entitled under the letter above referred to of the 2Qth May.iSjs. 
The agreement of the 20th, May, 1873 between the defendant and. 
appellant was subsequently embodiedin a Notarial Indenture dated* 
the 4th August, 1873. By this Indenture (which must be regarded 
as the binding contract now subsisting between the partiesj, after a 
recital that the appellant had agreed, to sell, and the defendant had 
agreed to purchase,, the crop of the ' Esperanza' Estate of the sea- 
son 1873-74, estimated at 2,poo bushels, it was covenanted.( amongst 
other things) that all, covenants therein contained should bind the 
heirs, executors and administrators of the party covenanting, and. 
the benefits thereof should accrue to the heirs, executors, adminis- 
trators, ajii^wi or partners (as the. case might be) of the other party. 
The appellant further covenanted to deliver the coffee between the: 
date of the Indenture and the 28th February, 1874, andthe defen- 
dant covenanted to, pay the appellant forevery bushel of Coffee so, 
delivered at the rate of K» 7.50 per bushel, and alsoto advance to. 
the appellant, between the date of the said Indenture and the 28th 
February, 1874, certain sums not exceeding K» 5, per bushel of the 
quantity of Coffee, as estimated, by the defendant. There was also, 
a provision in the Indenture that, if the crops ofthe season 1873-74, 
should exceed 2,000 bushels of No. i parchment, the excess as well 
as all the inferior coffee of the Estateshould be delivered to the de- 
fendant, the latter paying the usual market value for the same. For 
securing the performance of the covenants entered into by the ap- 
pellant, the Indenture lastly containedia mortgage and hypotheca- 
tion in favour ofthe defendant ofthe entire crops of the said Estate 
ofthe season 1 873?, 74. By a Notarial deed dated the 2nd Septem- 
ber, 1873, in which the documents above referred to were recited», 
the defendant, as further security for the performance ofthe cove- 
nants and'conditions of the Bond of the 17th J.uly, 1873, transferred 
and assigned to the plaintiffs all his right and interest in and to the 
mortgage and hypothecation, effected by the said Indenture ofthe 
4th August, 1873, over the crop of the said estate of the season, 
1873-74. On the 28th November, 1873, the defendant wrote to the 
plaintiffs expressing his inability to carry out his contract with thetn^ 
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ii^ consequence of the shortness of crops, and the great rise in the Sequestra- 
price of coffee, and asking for time to repay the advances made"°° °'*<^°«'* 
With interest and damages. On the 3rd December i8t^ the olain ""P, ^"<* ^P- 
tiffs instituted the present .uit against the defrndanVt tt'r:^"." Tk"' st 
Very ot the damages sastatined ty them Hby reason of the defen- aside, 
dant's failure to perform his contract, and on the 5th December ^"^'-'^Co. 
applied for and obtained the sequestration of the ' Esperanza' „■„.'• , 
•crop, on the ground that the defendant had not delivered to j^g ^""""""J-^Ca. 
.plaintiffs a large portion of this crop, which he had received, and 
that, unless thecrop were -immediately sequestered, it would be lost 
to the plaintiffs, 'and that they would be led to new and further 
litigation. The application for the appointment of the Receiver 
was supported by an affidavit of iVIr. Welsford, in which he stated 
that he had been informed by one of the partners of Messrs. Mack- 
wood and Oo., that the latter had in their stores in Colombo about 
120 bushels of " Esperanza" Coffee. 

" Now, in dealing with the question of the propriety of the 
sequestration and the consequent appointment of the Receiver, 
three points arise for our consideration : — (i) Would the defendant 
(supposing he had not executed the deeds of the 1,7th July and the 
2nd September, 1873,-in favor of the plaintiffs) have had any right 
to obtain a sequestration of the appellant's crop? (2) If he would 
have had such tight, have the plaintiffs by virtue of the above 
•deeds succeeded to that right ? (3) If no such right could have 
been exercised by the defendant, have the plaintiffs, neverthe- 
less, established any such right in themselves or made out such 
a case, as would warrant the Court in granting the equitable 
■remedy prayed for ? 

"With regard to the ist point, it appears from the affidavit of Mr. 
Welsford that a considerable portion of the gathered crop from the 
■estate had found its way to Messrs. Mackwood and Co.'s stores 
in Colombo. If the appellant, without the consent of the defend>- 
ant, had sent this Coffee to Messrs. Mackwood at Colombo, 
instead of delivering it at the defendan't's store in Kandy, this 
would no doubt have been a breach of his contract with de- 
fendant, and would (we think) have entitled the defendant to a 
sequestration of the remainder of the crop. But there is nothing 
to shew that the appellant, in breach of his agreement with the 
defendant, sent the Coffee to Colombo. When he was examined 
in Court by defendant's Counsel on the isth December, 1873, no 
questions were put to him as to whether or not he had continued 
up to that time to deliver his Coffee to the defendant according 
to his contract. And it appears from Mr. Wall's affidavit that 
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SequesEra- th« defendant had r-eceived a large portion of the crop, but had 

■crop and aj>. ^^'^^^ '•*' deliver it over to the plaintiffs. So that it would seem 

jjointmcnt of '''*' ^t m'uat have been the defendant who sent the CoSee to 

a Receiver set Mackwood and Co. If such is the case, no breach whatever of 

aside. the contract between the appellant and the defendant has been 

a if Co. (j^gijjoged, such as would have entitled the defendant to obtain a 

HoUaway&Co. sequestration. The tiiae for the final performance of the contiact 

between the defendant and the appellant has not jret arrived, 

and, unless some breach had been shewn or som^ act by which 

an intention to commit a breach raight be clearly inferred, we da 

not see how the defendant would have had any claim to obtain a 

sequestration. 

"" As we thinh that ^t defendant hinstself could not properly have 
obtained the sequestration, it is unnecessary to consider hgw far 
the plaintiffs have succeeded to his position by virtue of the deeds 
■of the 17th July and the 2nd September, 1%']^, 

■"We now come to the 3rd point. Have thepkintiSs them- 
selves, independently of any breach of contract between the de- 
fendant and the appellant, made out a sufficient case for the 
equitable remedy which has been granted? The sequestration 
has not been granted under the Ordinance 15 of iSs6. Indeed, 
the provisions of that enactment are quite inapplicable to the 
present case. It was applied for at Common Law, on the groi^d 
that the plaintiffe ar« in danger of losing the crop to which they 
■claim to be entitled, and of being led to new and further litigation' 
It is true that they have a certain interest in the crop, but as mort- 
gagees only of the benefit of a contract to deliver it, entered 
into by the appellant with the defendant. For, although the 
contract embodied m the Indenture of the 4th August, 1873, is 
expressly made assignable, we think that the deed of the 2nd 
September, 1S73, must be regarded> not as an absolute transfer, 
but as a mortgage only. Now this mortgage does not give the 
piaintiftsa right to demand from the appellant a delivery fifthe 
cofifee to them, but only a rightt after judgment is obtained 
against the defendant, to have the'benefitof the contract between 
the appellant and the defendant declared specially bound and 
executable to satisfy the ,plaintiff's claim ; that is, to have the 
benefit of this contract sold by -the iFiscal, and the proceeds of 
the sate paid over to them (the plaintiffs). It may indeed be 
urged that, unless the appointment of the Receiver is confirmed, 
the plaintifis run a serious risk o,f their security being impaired. 
But this risk necessarily accompanies a security, which consists 
of the hypothecation of the benefit of a contract of this kind, whidi 
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' imposes obligations, as well as confers benefits, upon each con- Sequestra- 
tracting party. On the other hand, this risk arises from no im. ''"""'^f'"^^* 
proper act or default on the part of appellant. He has committed po°ntment ^of 
no breach of his contract. He is, according to his affidavit, pre- a Receiver set 
pared to carry out his part of the contract, upon the defendant aside, 
■duly performing his part. The sequestration, followed by the f^all Sf Co. 
appointment of the Receiver, with authority to take charge of the „ ,, "" i.q. 
growing crop, and pick, gather, cure and sell the same, would take " 

away from the appellant all present control over the management, 
and expenditure of his estate, and this, for no fault whatever 
on his part. Although the defendant had power to mortgage 
with the plaintiffs the benefit of his contract with the appel- 
lant, he had no power by such mortgage to prejudice in any 
way the position of the appellant. If the plaintiffs are in a posi- 
tion to shew that there is good reason for believing that the ap- 
pellant, in breach of his contract with the defendant, after the pro- 
per advances have been made or tendered, or in collusion with the 
defendant, with the object of depriving the plaintiffs of their secu- 
rity, intends to deliver the crop to third parties instead of the defen- 
dant, it will be open to the plaintiffs to apply for an injunction to 
restrain him from so doing. And the defendant, in thesame manner, 
might be restrained by injunction from disposing of the coffee 
delivered to him by the appellant, in any manner that would 
endanger the plaintiffs' security. Or, perhaps, the most effectual' 
course would be to apply for a Receiver (not of this particular 
crop], but of the defendant's property, with power to the Receiver 
to carry out the defendant's part of the contract of the 4.th 
August, 1873, and thereby to compel the appellant to carry out 
his part. By this means, the appellant's position would not in 
any way be affected, and the Receiver would succeed to the rights 
and responsibilities of the defendant." 

February 17. 
Present Creast, C. J. Stewart and Cayley, J. J. 
Z). C. Colombo, 62582. The defendant {Supremanien Chetty) Coffee Con- 
by his written contract, dated the 24th December, 1872, agreed to tract, 
deliver to the plaintiffs {Duncan, Anderson and Co.), at their Stores Duncan, An- 
in Grand Pass, within thirty days, one thousand cwts of Native ''"'®'" ^ ^''• 
coffee, as per sample, picked and dried and ready for shipment, at Supremanien 
Rs. 31-25 per cwt, and the defendant further agreed that the cost Chetty. 
of picking the said coffee should be paid by himself. The plain- 
tiffs advanced,on account of the said contract, the sum of Rs. 15,000, 
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Coffee Con. and on the 15th of January received from the defendant 464 cwts, 

tract. 2 qj.^ ^^^ 20 lbs of unpicked coffee, the out-turn of which, in 

derson k Co. picked and dried coffee, amounted to 365 cwts, 2 qrs and 4 lbs, 

V. of the value of Rs. 142299. The cost of picking this quantity, 

Siipremanien chargeable to the defendant, was Rs. 248-44. No more coffee was 

' ^' delivered within the contract time, and, according to the Libel, the 

plaintiffs were obliged to go into the market and supply the defi-- 

ciency, to wit 634 cwts, i qr, 24 lbs, at the then current market 

rate, to wit., Rs. 37 per cwt. The plaintiffs now sued to recover 

the following sums : 

Balance of advance as aforesaid ... ... ... Rs. 3577'i 

Money paid by the plaintiffs on defendant's account 

for picking... ... ... ... ... 248-44 

Difference in price of the coffee which the defen- 
dant failed to deliver and of that which the 
plaintiffs purchased in the market... ... 3648'i7 

Total... Bs. 7473-62 

The following is an exact copy of the Contract ! — 

Colombo, 24th December, 1872. 
" I the undersigned R. M. M. S, S. Supremanian Chetty do hereby 
agree to sell to Messrs, Duncan, Anderson & Co., the undermentioned ar- 
ticles, — viz : Cwts. 1000 native Coffee picked and dried ready for shipment. 
The Coffee to be put in unpicked and picked to the satisfaction of the 
buyers — picking charges to be borne by me — at its. 31.25 per cwt. and I 
further agree to deliver the articles at Grand-pass Stores as per sample with- 
in thirty days from date hereof and receive payment in cash." 

The defendant, admitting the contract and the advance as al- 
leged, pleaded a refund toplaintiffs of Es. 25i6'l8 and claimed to 
be paid at the full rate of Hs. 3I'25 for the whole of the unpicked 
coffee which had been delivered by him. He further objected to 
the picking charges as excessive,and complained that plaintiffs had 
not accounted to him for the refuse coffee in their hands. 

The plaintiffs, in their Replication, reduced the amount of their 
claim to Ks. 5410-11, by giving the defendant credit for the fol- 
lowing items : 

By proceeds' of cwts 80 — i — 2, refuse coffee sold by 

consent of defendant. „ Bs, 1474-92 

By cash from Messrs. Duncan, Symons and Co. ... 588-59 

On these pleadings the parties went to trial on the loth July, 
1873, when plaintiffs' Counsel, having opened the case, called the 
following evidence : 
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William Ronald, sworn. — In December-January last I was Coffee Con- 
in charge of plaintiffs' stores at Grand-pass and superintended the ''*<='• 
picking, and the out-turn after picking was 365 cwls, 2 qrs, 4 lbs, ^"«<^ara, An- 
clean coffee. The charge of Rs. 248-44 cents was paid out by us '^^'■™" ^ ^o- 
to the pickers and included no business or commission charge _ ^' 
of our own -all paid out, being at the rate 1325 chits at 8f cents. ^^P'pJ"'^^^"^ 
That is the usual rate paid in Colombo for this quality of coffee. Ohetly. 

Cross-examined. — I have had three years' experience in picking 
coffee. The percentage of drying and refuse was 18.96 per cent., 
whereof the refuse was about 14^ per cent, and the dryage about 
4^ per cent. I now find that the percentage was not 18.96 but 
21.5 per cent. The calculation was wrong : the data accurate — 
viz. delivered nearly 465 cwts. odd, out-turn 365 cwts : — difference 
99 cwts =21.5 per cent. 

John Duncan, sworn. — I am one of the plaintiffs' firm. The 
market price of native coffee in Colombo rose 12s. to 14s. per cwt 
above the contract rate between 24th January of this year and 24th 
December of the previous year. What I have charged is exactly 
what I actually paid in the market about ten days after the con- 
tract should have been fulfilled. I could not get coffee earlier than 
the ten days nor cheaper, and it was with difficulty I got it then. 
The price was rising and has risen steadily ever since. I produce 
the defendant's written consent (A) to our selling the refuse to his 
account at a limit of 36s per cwt.,. dated 25th March, 1873, and I 
sold it accordingly after action commenced. On the 24th January, 
coffee was unprocurable. We sold the refuse coffee to native 
dealers. Document B' was signed by me and sent to defendant. 

The plaintiffs' Counsel put in evidence the written contract and 
also the document A which was as follows : 

Colombo,. March 25th, li'js- 
J. Duncan, Esquire,. 

Dear Sir, 

I hereby authorise you to sell all my re- 
fuse Coffee under my contract No. 156 with Messrs. Duncan, Symons & Co., 
and under my contract No. 4 with Messrs. Duncan, Anderson & Co., at a 
price not less than 36s orBs. 18 per cwt. all round. 

I- remain; 

Your's faithfully 
[Signed by defendant.] 

The defendant'is Counsel addressed the Court and put in docu- 
ment B, which was as follows : 



Memorandum. 
From Duncan, Anderson & Co. 
Colomba 
14th February, 1873. 



To R. Mi M. S. S Supremanian 
Chetty. 



Take notice that the time of your contract No.. 4 of December Z4th, 
»872 for cwts 1000 native coffee has elapsed and that cwts. 536 of it being 
now twenty one days overdue, we shall purchase the same at your ris k 
and hold you responsible for the difference and charges.. 

(Signed) Duncan, Andersvn & Co. 
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The learned District Judge {Bertuick) held as follows r "I con- 
sider both the language and meaning of the contract to be quite 
plain, viz. tljat sufHcient unpicked material was to be delivered tO' 
V. yield an out-turn of looo cwts coffee picked and dried. Judg. 

Sufremanien ment to be entered for the plaintiffs as prayed for in the Repli- 
Chetty. cation." 

In appeal, — {Ferdinands, for the respondents, was not heard)— 
per Stewart, J. — " Affirmed. The terms of the contract appear 
to us to be quite clear. The defendant was bound to sell "one 
thousand cwts Native coffee, picked and dried, ready for ship, 
ment :" consequently the delivery of any other substance or cof, 
fee not answering this description, would not be in compliance 
with the contract. The provision for picking was obviously in- 
serted as a check, and to afford the plaintiffs the means of satisw 
fying themselves that coffee only of the kind intended was brought 
to account. As respects the amount of demies' awarded, the evi- 
dence establishes that the plaintiffs could not, at any time betweeOi 
breach and action brought, buy for less than the sum charged." 

Fe^uary 20. 
Present Creasy, C. J., Stewart and Catley, J. J. 

D. C. Colombo, 62539. The plamtiffs {Thomas Slecman and 
his wife, Sarah 'Jane Sleeman) had entered into the following 
agreement with the defendant {Laurence St. George Carey), at 
Guernsey, on the 5th July, 1872. 

This agreement made in the Island of Guernsey,. this fifth day of July 
in the year of our Lord one thousand eight hundred and seventy-two, by 
and between Laurence Carey, of the Island of Ceylon, Esquire, of the one 
part, and Thomas Sleeman, late of the Coast Brigade, R. A., but now a 
Pensioner residing in the said Island of Guernsey ,of the other part^witnesseth r 
that the said Laurence Carey hereby engages to employ the said Thoma* 
Sleeman, in the capacity of Groom and general servant, and Sarah Jane 
Sleeman, wife of the said Thomas Sleeman, in the capacity of Cook and 
general domestic servant, for the term of 3 years to reckon from the ist day 
of August, 1872. And the said Thomas Sleeman hereby engages that he 
and his said wife shall faithfully serve the said Laurence Carey iQ sach 
capacities for the said term. 

2. The said Laurence Carey shall pay the said Thomas Sleeman and 
wife's passage money from England to the said Island of Ceylon. 

3. That from and after the arrival at Ceylon of the said Thomas Sleeman 
and wife, the said Laurence Carey shall provide them with board and lodging 
during the residue of the said term. 

4. In consideration of the services of the said Thomas Sleeman and wife 
in the aforesaid capacities, he the said Laurence Carey shall pay untothe said 
Thomas Sleeman an annual sura of £75 sterling, representing £50 for the 
services of the said Thomas Sleeman and yf^j for thoK of thcsaid Sanh 



Master and 
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Jane Sleeman, the said sum of jf; 5 payable half-yearly from the ist day of Master and 
August, 1872. Servant. 

5. And it is finally agreed by and between the said parties to^ these pres- Sleeman 
entSjthat if the conduct of the said Thomas Sleeman and. Sarah Jane v. 

Sleeman, his wife, during the said terra, of 3 years, shall have been such as Carejf- 
to give satisfaction to the said Laurence Carey, and the said Thomas Slee- 
man and wife shall be desirous of quitting Ceylon at the expiration of the- 
said term, he,, the said Laurence Carey, shall pay the passage money for the 
teturn of the said Thomas Sleeman and wife to England. 

In witness whereof the said parties have hereunto set their ha'nds,,at 
Guernsey aforesaid, (where stamps are not used) on the day and year first 
above- written. 

(Signed) Ladrence St. G. Carey. 
„- Thomas Sleeman. 

The Libel alFeged that, in pursuance of this agreement, the- 
plaintiffs had accompanied the defendant to (Jeylon- and had en- 
tered his service on or about the 5th August, 1872, but that on the 
20th December, 1-872, the defendant had, without reasonable cause, 
dismissed the plaintiffs from his service to their damage of Rupees 
265875, which included their wages for the unexpired period of 
the contract and their return passage money. 

The defendant pleaded that he had been induced to engage the- 
plaintiffs by reason of their having misrepresented to him that they 
were qualified to discharge the duties of groom and general ser- 
vant and cook, respectively j that the plaintiffs had thereafter 
proved themselves unfit to act in his service ;. and that the defend- 
ant bad suffered damage to the extent of Rupees 100, being the 
depreciation in value of his horse which had been injured by the 
misconduct and negligence of Sleeman. The Answer concluded 
with the prayer that plaintiff's claim might be dismissed and that 
they might be condemned to pay in reconvention the sum of Ru- 
pees 960, being the amount of damage" as aforesaid and '■ the- 
value of second-class passage moneys paid by the defendant for 
the passage of the plaintiff and his wife from Guernsey to Ceylon- 
and for moneys paid by the plaintiff for the defendant at his. 
request." 

On the issues thus raised, the parties proceeded to trial. The 
defendant, in his evidence, stated — 

" Mrs. Sleeman was not dismissed for fault. She was very slovenly and 
very lazy, but I only dismissed her because I dismissed her husband. I did. 
not give her the option of staying after I dismissed the husband." 

At the close of the defendant's case, the plaintiffs' Counsel with- 
drew the claim of the passage-money and salary of the husband, 
contested the claim in reconvention, and insisted on damages for 
Oie wrongful dismissal of the wife. 
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The learned District Judge {Berwick) held as follows r " As 
plaintiff's. Counsel has withdrawn the claim for wrongous dis- 
missal of the husband, it is only necessary to adjudicate on 
that part of the claim in the Libel which is founded in the 
alleged wrongous dismissal of his wife. From the manner in which 
the contract is described in the Libel, it is evidently there intended 
to appear that the defendant contracted with the wife as well as with 
the husband, and that she was a party to the agreement ; but the 
written contract, which is in evidence, speaks for itself. On referring 
to it, it appears that Thomas Sleeman alone engaged with the de- 
fendant that he and his wife should serve him for 3 years, the 
former in the capacity of groom and general servant, and the latter 
in the capacity of cook and general domestic servant, in considera. 
tion of which services Mr. Carey agreed to pay to Thomas Sleeman. 
an annual sum of ;^75. It is added that iWis s\im represents ^^o 
for the services of the husband and ^25 for those of his wife j but 
it is clear that the defendant's contract was solely with the hus- 
band, and that his obligation was to pay the husband solely the 
whole sum of ^^75. The right construction of and law applicable 
to the document therefore is that, if Xhomas Sleeman should so 
conduct himself as to justify the defendant inputting an end to 
the contract, he might put an end to itenti/ely, and would be free 
of his engagement to pay the husband any part of the ;^7S and 
free of his engagement to retain in his service the husband and his 
wife. The evidence admittedly has shewn that Sleeman proved 
himself useless and either incompetent or neglectful in the parti- 
cular service for which he had engaged himself, and neglectful 6f 
his master's instructions in a particular instance which occasioned 
the latter considerable loss in the value of a horse ; and that de- 
fendant was quite justified in putting an end to the contract, — 
that is to say to the whole contract made to and with his groom, 
including the engagement to take the services of his wife as a do- 
mestic servant and to pay the husband for her services. It follows 
that Sleeman not being entitled to damages for dismissal of him- 
self from his service as defendant's servant, is not entitled 
to damages for the dismissal of his wife from the service which he 
associated with his own. in a word, he having broken his con- 
tract to the defendant, the defendant is justly free from the whole of 
his contract to him, including that part of it which bound defend- 
ant to retain and to pay him for the services of his wife and to pay 
him the whole or any part of £]$ a year. Further, it is plain 
that the engagement of his wife's services was only accessory to the 
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engagement of the husband's services, and an accessory engage- Master and 
ment necessarily falls when the principal engagement falls. The Servant, 
whole claim in the Libel must therefore be dismissed. This judg- y. 

ment in no way depends on the technical questions as to whether Carey^ 
the right parties have been joined in either the contract or in the 
Libel, or as to the validity of the contract itself, which were taken 
by the defendant's Counsel. In a case of this kind, I have ttiought 
it desirable :fas I stated at the trial) to confine ourselves to the sub- 
stantial law and merits of the servant's claim. I have now to deal 
with the claim in reconvention. I think the defendant is entitled 
to recover in reconvention the loss sustained by the damage to the 
horse, which hasbeen very moderately laid at Rs. loo. With respect 
to the defendant's claim for refund of the plaintiff's and his wife's 
p&ssage money to Ceylon expended by him, there has been no ex- 
press contract by the plaintiff to refund this expenditure under any 
circumstances, nor am 1 clear that there was any implied contract 
to do so. I do not think that it was money paid by the defendant 
for the use o/and at the request of the plaintiff as alleged in the 
pleadings, but on the contrary that 4t was money paid by the mas- 
ter in the ordinary way of travelling expenses of himself and do- 
mestics, and therefore for his -own usej and that consequently there 
was no implied contract on the servant's part to refund it on any 
contingency. If recoverable at all, it can only be either as damages 
»a/ara//y /vjia/ft'K^ from some specific act of omission or commis- 
sion subsequent to the commencement of the service, which it cer- 
tainly was not, or be included in damages for breach of an implied 
warrant of reasonable competency and skill in the work plaintiff 
engaged himself for ; but the claim to the refund in question is. not 
based in the pleadings on this latter ground. Defendant will be 
nonsuited as to this portion of his claim in reconvention, and will 
have judgment for the remainder ot his claim, namely for Rupees 
100 and costs of suit." 

In appeal, Grenier, for appellants, contended that the indenture 
sued upon contained two distinct and separate contracts with hus- 
band and wife, and that the defendant's breach of agreement 
with the latter could not be justified by the misconduct, if any, of 
the husband. 

Broivne, for respondent, was not called upon. 

Per Cayley, J.—" Affirmed. We think that the construc- 
tion put upon the contract by the learned District Judge is 
correct. The contract clearly contemplates the joint service of 



Servant, 
Sleeman 



Feb. 20. } is ^^"^^ "'■- 

Master and fj,g husband and wife; and there is no provision for the one 
remaining in the -service of the defendant, after the service of 
the other is determined . The plaintiff agrees that he and his 
•Carey. wife shall faithfully serve the defendant for three years : and 
in consideration of the services of the plaintiff and his wife, the 
defendant agrees to pay to the plaintiff the sum ■of seventy-five 
pounds {£t'S) per annum, representing ^^50 for the service of the 
husband, and ^25 for that ot the wife. The contract lastly pro- 
vides that, if the plaintiff and his wife shall give satisfaction to the 
defendant during the three years, and the plaintiff and his wife 
shall be desirous of quitting Oeylon, the defendant shall pay their 
ipassage money to England. The contract is clearly one entered 
into with the plaintiff for the joint service of himself and his wife! 
and as the plaintiff has been justifiably dismissed, he cannot re- 
cover damages for the consequent dismissal of his wife." 

"Colffee Estate O. C Colombo, 62810. This was a ease of disputed accounts be- 

Agents. tween the plaintifts ( Niel Goto and William Mnx'toell GowJ and their 

°'"> agents C Messrs. Zee, Sedges Sf Co.) in respect of the management by 

Lee Hedges *he latter of a Coffee estate called Forest Creek, situated at Dimbula 

& Co. and belonging to the plaintilfs. The following judgment of the District 

Judge (Berzoick) fally explains the items on which issue was joinedi 



Both parties allege errors in the accounts rendered to the plaintifls 
and desire to have them rectified. Issue was taken summarily at the 
trial on the new points raised by the replication, and evidence 
received on all the points in dispute. I deal with these separately, 
in the order in which they appear in the pleadings. 

I. Item of Rs. 700 : commission of one per cent, on guaranteeing a 
loan to plaintiff's by Bowring of Es. 70,000. This charge must bu 
■disallowed. Plaintiffs being indebted to the defendants in a sum 
exceeding Rs. 70,000, secured by a primary mortgage on Forest Creek, 
and being unable to pay the same, that amount was borrowed from 
Bowring for the purpose of being paid to defendants, who, in consi- 
deration of being thus paid, agreed to relinquish in favour of Bowring 
their primary mortgage for the balance due to them and also became 
security for repayment of the Es. 70,000 and joined the plaintifls 
accordmjgly in executing the mortgage : — the plaintiffs on their part 
giving up the control and management of the estate and crops 
(including the curing and general mercantile business derivable from 
it) to the defendants, until the debt should be discharged. Defend- 
ants seek to justify the charge of a commission on Bowring's loan (the 
proceeds of which went to themselves) on the ground that it is a 
charge " allowed by the usage and custom of Merchants, inasmuch as 
" they guaranteed the said loan by joining the plaiutifis as a 
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" joint and several debtor to the said Samuel Bowring for the plain- 
" tifis' benefit." It seems to me that the transaction was for the de- 
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Coffee Estate 
Agents. 

fendants' own interest in more ways than one, and that they would Goio 
have been very unlikely to have become surety (unless as friends) v. 

for so large a sum as Rs. 70,000 unless they had anticipated a much Lee, Hedges 
greater benefit than a mere bonus of £70. However this may be, it ^ C"*- 
is a charge which cannot be supported except by a contract, express 
or implied, to pay it. There was clearly no express contract to pay 
it in this case : and with respect to the endeavour to shew an implied 
contract by reference to a schedule of certain general rates of agency 
and commission charges agreed to among the members of the Colombo 
Chamber of Commerce, — assuming that this was a purely mercantile 
contract, and assuming that there is evidence (which, however, I 
think there is not) of such a mercantile usageto charge constituents a 
commission of this nature, and that plaintifi is such a person as would 
be bound thereby, — the evidence of the chairman of the Chamber of 
Commerce clearly shews that no invariable usage in that respect 
exists here which would apply to the particular circumstances of this 
case. (Question by the Court) " Is it the invariable habit of Estate 
Agents to charge a commission of one per cent, upon a sum, repay- 
ment of which they guarantee, when that sum has been applied in 
satisfaction of their own claims ?" (Answer by the Chairman) " There 
is no invariable practice, and to answer the question I would have to 
give my own opinion as to what might or generally would be consi- 
dered /ffiV on the transaction itself." Obviously, the opinion of any 
witness, as to what he would think fair cannot influence the Court 
in determining legal liabilities, nor can it establish the existence of a 
local mercantile usage having the force of law, and thus available to 
annex to a contract, by implication, an incident or liability not 
expressly agreed upon. The letter of 19th July, 1871, addressed by 
defendants to plaintifis (Lr. H.) was put in, to show a tacit acquies- 
cence in this c barge, but it is plain that the passage relied _ on had 
reference not to this but to a commission on the negociation of 
certain bills of exchange, possibly those by which this money was 
drawn for, and certainly not to a commission for becoming securities 
in the bond. 2 hat may be a very questionable charge in B case of 
this kind, but it is not the charge in question which is not supported 
by any evidence of either express or implied agreement to pay it, nor 
by any subsequent acquiescence. 

II. Heedlings and young plants.— i. only deal with those which the 
Superintendent in defendants' employ, and for whose acts defendants 
are responsible, sold to himself: though I must observe that the free 
and cheap way in which he appears to have parted with others to his 
neighbours and the loose accounts he kept of them, is far fl-om credi- 
table to a person who knew that the estate was being worked at the 
time by a creditor on behalf of an indebted proprietor. 

There is an absolute concurrence of testimony (Messrs Ryan, Walters, 
Elphinstone, Buchanan, for plaintiffs ; Messrs. Sinclair, W. HmUh, 
Robertson and Knight for defendants) that the young plants were 
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Coffee Estate worth from 10s. to 12s. per 1,000, and seedling Is. to la 6d. Stumps 
Agents. would be worth rather more than young plants. Though such trans- 

Gow actions are often done in perfect innocence, yet it cannot be too 

V. widely known that a -sale to oneself by a person in the position of 

Lee, Hedges another's agent is odious to the law, and that in all cases of doubt 

^ ^"^ as to quantity, quality and value, every thing is to be presumed 
against the seller-purchaser. In the present instance this gentleman, 
Mr. George Smith, kept no account of the quantity or description 
(whether seedlings or plants) which he took from Forest Creek to 
plant up his own estates of Aberoairnie and Maha Ellia, and can only 
now give an estimate by a calculation of the acreage so planted. He 
credited the proprietor with plants for Abercaimie £30 ; seedlings, 
£2 10s. ; 19,000 stumps to Maha EUia £2 17s ; total £35 7s. 

I am satisfied that these sums are very much underrated. He 
admits that he put 50,000 seedlings into his niu-series, and that he 
planted the restowt at once. He so planted about 100 acres of Aher- 
cairnie, which would require 150,000 of an age at which what was so 
planted have ceased to be "seedlings" and have become what are 
technically known as " plants." That they were actually plants, 
and not mere seedlings, is proved by several distinct circumstances. 
They are called " plants," in his own account filed with defendanfa' 
answer. They could not be planted out direct unless they were of 
that maturity ; " seedlings" being only fit for nurseries. He debits 
himself at a rate which comes to 4s. per 1,000, which is utterly inex- 
plicable if they were only seedlings, for Mr. Sinclair and every other 
witness in this case has proved that Is. to Is. 6d. is the outside price 
at which seedlings have been sold : he was not likely, therefore, to 
charge himself such an absurd price as 4s. unless they were better than 
" seedlings." Mr. Sinclair proves that in March 1869, these so called 
" seedlings," growing under the trees all over the estate, were more 
than a year old. But his having planted them directly out into the 
fields is conclusive proof of their maturity. Probably the 50,000 
seedlings he put into his nurseries were intended to supply vacancies 
only ; and I conclude that the estate of Abercairnie was planted up 
with " plants." The account must then be taken thus : — 

50,000 " Seedlings" at Is. 6d £ 3 15 

150,000 " Plants " at 10s 75 

19,000 "Stumps" at 12s „11 8 

90 3 
And as there has been credited only .... 35 7 



The difiference £54 16 

must be allowed to plaintiffs and the defendants are liable for this 
to them, with recourse (probably) against their Superintendent. 

in. Clearing ravines, £88"9s. 4d. As the acreage of the ravines 
by survey does not exceed seven, this would be at the rate of between 
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£12 and £13 an acre, or even if there were 9 acres, as Mr. Sinclair Coffee Estate 
estimated by eye, the rate would be nearly £10. The answer is that Agents, 
this included the cost of taking up the seedlings (and young plants ?) Gow 
the Superintendent not having kept the matters separate. It is admitted v. 

that the estimate for the seedlings was £30 and for the ravines £30 ; ^^'^' Hedges 
total combined £60 ; and the actual excess of nearly£30 on the com- * ""• 
bined amount is attributed by the Superintendent to his having drain- 
ad and planted a swamp, and to the ravines and seedlings having cost 
more than was expected. 

Where labour has been honestly though not very profitably ex- 
pended, the disposition should be to pass the Superintendent's 
charge, even if there should have been error of judgment in matters 
of minor detail, or if there be not much to show for the expense. 
As I was anxious to give efiect to this principle as far as possible, 
it is with reluctance that I have resolved to make no allowance what- 
ever for pulling up seedlings beyond the small sum to be presently 
mentioned. The Superintendent (Mr. George Smith) himself admits 
that it is usual for this work to be done by the weeding contractor 
under his weeding contract, and Messrs. Walters and Elphinstone have 
deposed to the same efiect, — excepting (Mr. Elphinstone adds) when 
they are purposely left in the ground for use in new clearings. 

There is therefore a clear onus on the defendants to shew special 
reasons for a special charge ; and this they have not done. On the 
contrary, if any were purposely left in the ground for the purpose of ^ 
sale, in point of fact no expense was incurred in taking them up. 
Not certainly in respect to those sold to Messrs. Banner, Robertson 
and Scott, who removed them for themselves, and were allowed the 
run of tracts ot 47 acres and so on for the purpose, (see the evi- 
dence of G. Smith and J. Robertson); and accordingly, the dates in 
the account filed with the answer shew payments by these gentlemen 
anterior to the dates of the items for weeding ravines or pulling 
seedlings in 1871, with one inconsiderable exception of a charge of 
£4 ] 2s. 6d. for this work in April. The only expenditure incurred 
therefore on account of seedlings or plants sold in 1871 must have 
been in regard to those sold to the Superintendent himself for Aber- 
caimie. Now Mr. Knight has proved that a fair charge for pulling up 
these is 4^d. per 1000 ; and as there were taken for Abercairnie and 
Maha EUia 150,000 plus 50,000 plus 19,000=219,000, the expen- 
diture thereon at 4Jd, comes to only £3 17s. 6d. 

I can therefore only allow this sum plus the £4 12s. 6d. in April ; 
total £7 10s ; which deducted from £88 9s. 4d. leaves £80 19s. 4d, 
say £81, for clearing 7 acres of ravines and swamps ; or £11 lis. 5d. 
per acre, a rate which the whole evidence shows to have been quite 
preposterous and the complaint of it is perfectly just. The work 
could not or should not have cost at the outside more than £3 an 
acre, which would be leas than the estimate which was made on the 
erroneous assumption of there being 9 instead of only_ 7 acres, I 
shall only pass the charge to the extent of £3 an acre, with an extra 



Feb. 20, 



20 PART III.- 



Coffee Estate allownnoe of £ 1 for planting the swamp next Rosita, total £31 

Agents. -which deducted from £81, leaves £50 to be credited to jjaintiffs. I do 

Gow not think this can be an over surcharge, or that the alleged labour 

V- was expended ; and at all events the defendants must bear the con- 

Lee, Hedges sequences of any doubts that are created by their Superintendent 

y ""' having improperly jumbled up the special expenditure, on clearing 

ravines with the seedling account. In truth I think the Superinten(^- 

ent's account filed with the answer a very ungatisfaiOtory docviment 

altogether, 

IV. Presents to Coolies, £13 15s. 8d. viz: — 

For Perunals, October 1870 £5 

„ December 1871 „ 5 1 8 

„ Presents to children „ 19 6, 

„ Coats to Canganies, Jan, aud April 1871 „ 2 14 6 

£13 15 8 



There is no question that the giving these gratuities on estates is 
common, but the question here is whether they form a fair and proper 
charge against an unwilling proprietor ; and the evidence shews great 
variety both of individual practice and of opinion as to the general 
practice with i-espect to charging them in the estate accounts. Pos- 
sibly, most proprietors who manage their own estates may consider 
them as personal expenditure and do not enter them in the estate 
aocoimts ; while on the other hand probably. Superintendents, being 
merely almoners of their employers' generosity, do charge them in 
their accounts, and they may not be then generally objected to. It 
seems to me to be one of those many matters in which a reasonable 
discretion must be allowed to the party in immediate control ol an 
estate, and that his discretion must be exercised in this way : — If the 
presents are prompted by mere personal liberality, he has no right to 
be generous with other people's money ; and especially when the 
estate is being worked by a creditor, he is bound to strait thrift and 
a strict accounting. If, on the other hand, the expenditure is or 
reasonably may be for the direct benefit of the estate, and not fi-om 
mere liberality — as where a gratuity has become a mere name for 
additional wages established by the practice of the district,— he will 
be justified in making it. As the tendency of so objectionable a form 
of habitual remuneration is to grow into a customary right which a 
manager could not resist without risking the labour on the estate, it 
must, within reasonable limits, be left to his individual judgment to 
decide whether this condition of matters has arisen ; but he should be 
able to shew some colour of probability for this if the question comes 
into Court and the sum be of moment ; and I think the Courts ought 
not to lean to a systematic fiction which has so objectionable a tendenr 
cy and is open to great abuse by persons acting for absent proprietors, 
though they (the Courts) will look fairly tojihe Jona_/?de« of payment? 
actually made. Where they flow from mere gratuitous liberality the 
Court cannot sanction such charges at all. In this instance I do not 
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think the probability above mentioned sufficiently established to take Coffee Estate 
it altogether out of the general rule of that strict accounting which is Agents. 
required from a creditor — mortgagee in possession : — that it must Gow 
therefore in such a case as this be left to the proprietor's good taste v. 

whether he will resist a not strictly legal though a common charge ; ^^^' Hedges 
and that, standing on their legal rights as the plaintifts do, the item 4" ^°' 
must be surcharged or reduced to the lowestlimits. I shall adopt the 
latter course here. The labour force was about 200. Mr. Sinclair 
thinks from £5 to £7 a year reasonable for such a force. Mr. Wil- 
liam Smith says 6d. a cooly and the name entered in the day's check 
roll. Mr, Eyan, about £3, Mr. Walters, £-2 to £S. Mr. Elphinstona 
gives £7 for 400 men. I will allow £3 for each of the years 1870 and 
1871, and consequently surcharge £7 15s. 8d. The particular itemjis 
small but the principle to be decided is of some practical importance, 
and indeed large accounts are generally made vip of small items. 

V. The Superintendent's salary for June 1 872, I think the 
defendants were entitled to charge this sum which they actually paid. 
Mr. Smith was entitled to a clear month's notice free of a broken 
period, and the only question is whether it was the defendants' fault 
that due notice was not given the buperintendent that his services 
on the estate would be discontinued. The precise date of the notice 
given to him is not in evidence, but he states that he left on 24th May 
and was paid up to the 30th June (1872, 1 presume). It is true that 
by letter of 6th September, 1871, defendants gave plaintifts notice to 
pay up their claims within 6 months, which period expired on 6th 
March 1872 (Lr. L,) ; but it was not to be expected that they should 
make and complete the details and arrangements for quitting poss- 
ession of the property until they had an assurance and certain pros- 
pect that their debt would be paid at the end of that period ; and 
certainly matters were not brought to this point even in May, which 
was 3 months after the above term (see letters of 11th May and 2nd 
July, 1872.) If they had given notice to their Superintendent, and he 
had left tfie estate accordingly before the plaintifts were in a position 
to enable defendants to relinquish it, both parties would have been 
seriously preiudioed for want of a Superintendent agreeable to the 
mortgagee. It was therefore not the fault of the defendants (so far 
at least as the evidence before me shows) that the Superintendent was 
not given the earlier notice to which he was entitled, and the plaintiffs' 
own letter of 11th May, 1872, shews this to have been their own vi^w 
9,t that date. 

VI. Blacks, Browns and Pieces, 

VII. Deficiency of out-turn of crop. 

The first of these items forms the refuse remaining on curing 
Coftee which of late years has acquired a marketable value, arid in 
fact forms a considerable proportion of what is sold as Coftee in the 
poorer bazaars and is also shipped abroad. The other item involves 
a charge that the defendants credited the plaintifts with a less weight 
in cwts. of Coffee than fairly corresponded with the quantity in 
bushels which was despatched from I he estate, and depends on the 
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Coffee Estate probable proportion of " light " Coffee. It was agreed that both these 

Agents. points, including a question as to " estate-cleaned Coflee" should be 

Gow decided by the opinion of the witness Mr. Wickwar, who has had 

^ special experience on this subject and to whom the requisite accounts 

I-ee, Hedges j^j,^ papers were handed by the parties for this purpose. He has 

* given his opinion together with the details in the annexed document 

marked W, shewing a total sum of £lOo 9s. 9d. as omitted to be 

credited to plaintiffs, but which he considers them entitled to. The 

plaintiffs will be credited with this amount accordingly, 

VIII. Bosita Crop. 

According to the e-videnoe of Mr. Grant, the defendants' repre- 
sentative in Kandy, the defendants purchased the Eosita crop of 
1869-70 for themselves (not for the benefit of Forest Creek) but 
cui-ed it with the Forest Creek machinery. Mr. Ballantyne, the then 
Superintendent under the defendants, received payment for this work 
by a cheque from Mr. Grant, dated 29th June, 1870. He ought to 
have credited this to Forest Creek, but it does not appear that this 
has ever been done. It is not perfectly clear whether Mr. Ballan- 
tyne had not been dismissed by the defendants a few -days before Mr. 
Grant gave him the cheque, but this, if it be the fact, would not 
affect their liability to make good the amount, If it was paid to him 
before his dismissal, being a receipt on account of Forest Greek it was 
their duty to see that it. was credited to that estate, and they are 
accountable for it as much as for any other estate earnings. If they 
paid it to Mr. Ballantyne after he was dismissed, they have yet to 
pay it to the proprietors of the estate. Plaintiffs will have credit 
for this ,whioh we may take at the amount of Mr. Grant's cheque, viz. 
£9 17s. 5d. 

IX. Claim in reconvention. 

This is a cross claim by defendants for an alleged omission in their 
accounts of half of the one per cent, commission due to them for ne- 
gociating bills — only s instead of one per cent, being charged, and 
the difference amounting to £64 2s. An explanation has l)een given 
on the other side. I am not quite satisfif d in respect to this matter 
by wliat has been advanced on either side, and the claim will there- 
fore be reserved from the present judgment. The point can be well 
referred to arbitration, or, if parties do not agree on this and wish a 
judgment in the present suit, it can be set down for further healing 
and decision on the point. 

Plaintiffs recover, and judgment will be entered for them for, the 
following sums: — 

1. Overcharge of Commission on guaranteeing 

loan from Bowring ... ... ...Es, 700.00 

II. Omission on account of seedlings and plants 

sold 54800 

III. Overcharge for clearing ravines and pull- 

ing seedlings ... ... ... ... SOO'OO 

IV. Overcharge for presents to Coolie.s 77'83 
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VI. Omission on accouut of " blacksj browns > Coffee Estate 

and pieces" ... / Agents. 

VII. Ditto, of light coffee and Estate-cleaned f 1,05483 Gow. 

coffee ... ... ... ...J V. 

VIII. Omission on accoant of the Rosita crop ,,. 17.86 Lee Hedges 



Total, together with costs of suit, for which 
Judgment is to be entered Rs. 2,97:9'37, 



^ Co. 



In appeal, the case was argued by Ferdinands, for appellaijts, 
and Kelly, for respondents, entirely on the facts as disclosed in 
the evidence. 

Per Creasy, C. J. — " Affirmed. We think that the reasons 
given by the learned District Judge, for the manner in which he 
has dealt with the various disputed items of account, are substan- 
tially correct. We do not think that the judgment need stand 
over on .account of the claim in reconvention. It has been ad- 
mitted in argument that all the evidence available on that sub- 
ject is already before the Court. It appears that the plaintiff was 
to pay one per cent, on bills negotiated in London. Defen- 
dant has charged the moiety of this one per cent, in his own ac- 
counts, and Price and Boustead have in their accounts charged 
the other moiety. See document N and the annexed accounts 
of the London firm." 



February 17. 
Present Creasy, C. J., Stewart and Cayley, J. J. 

2>. C. Colombo, 927. In this case protection to an insolvent insolvency, 
was withdrawn, on the ground that he had kept no books. The 
order of tlie learned District }uAge {Berwick) was as follows : 
" The insolvent is quite unable (or unwilling) to give any ac- 
count whatever of his dealings in trade. The Court has long 
since determined that a person who is a trader, however large or 
however small his trade may be, who seeks as such 4;he benefit of 
the;insolvency Ordinance, is not entitled to such benefit, unless he 
has acted fairly with the public on which he trades, by keeping 
such books as will disclose his dealings with his creditors, when 
they are losers b(y his dealings, and when he comes into the Insol- 
vency Oourt for special protection against them. If a ,man can- 
not keep any sort of books or accounts to show his transactions, he 
has no right to trade,at least not to the public disadvantage ; nor 
has he a right to the same privileges against the public and 
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Insolvency, same benefits under the Insolvency Ordinance as other traders $ 
and the observation applies with equal force however humble 
and insignificant the trader may be. Acting under the gth para- 
graph of section 151 of the Ordinance, further protection is 
refused pending the allowance or disallowance of a certificate." 

In appeal, (Grenier for appellant, Broixjne for respondent) 
per Stewart J., affirmed. 



. 9"™'" 2). C. Negombo, 236. This was a criminal charge of" shooting 

' at and wounding the complainant." It appeared that the defendant 
had loaded his gun with an over-charge of shot and slugj 
and had discharged it at the prosecutor, who was lying 
at the time on a cot inside his house ; that a flattened 
bullet, of the size of a pistol bullet, and several grains of shot 
had been found lodged in the door post ; and that Dr, Misso had 
subsequently extracted a grain of shot, which looked like No. 6 
shot, from the complainant's right thigh. The accused was 
represented by Counsel at the trial and duly pleaded not guilty to 
the indictment. The District Judge {Liesching), however, found 
him guilty and sentenced him to 12 months' hard labour in the 
following terms : " It is evident that an excessive charge of 
lead was contained in the gun, and to this cause it is not impro- 
bable that the defendant owes the fact that he is this day on his 
trial for the minor offence, instead of awaiting his trial for 
murder before the Supreme Court." 

In appeal, on the point of jurisdiction, the judgment of the 
Court below was affirmed. 



February 24. 

Present Creasy, C. J., and Stewart and Caylet, J. J. 

Deed of gift, T>. C. Badulla, 19360. The plaintiff claimed an undivided half- 
revocable, share of certain premises,under a bill of sale dated 26th February, 
1872, which had been executed in his favor by Meybrink, the hus- 
band of the second defendant, to whom the property had been 
gifted in 1862 by his mother-in-law, the first defendant. The 
action was for damages and for a decree of title as against both 
the defendants who, it was alleged, had disputed plaintiff's right 
under the conveyance by Meybrink. The 1st defendant admit- 
ted her gift to IVleybrink and his wife (the 2nd defendant), but 
pleaded (i) that the lands in question had been given for their 
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support and maintenance ; and (2) that after the marriage, IVIey- Deed of gift, 
brink having ill-treated and deserted his wife and ill-used the ist revocable, 
defendant, the latter had thereupon resumed possession of the 
property. The Replication contained a general denial of the 
allegations in the Answer, save as to admissions j and the case 
went to trial on the issue as to whether the deed of gift was re- 
vocable or not. The material portions of the deed, which was a 
notarial document, were as follow : 

" That Henrietta Tissera (2nd defendant) having been married to Mr. 
John Meybrink, I the said donor (1st defendant) give and heridate them 
the undermentioned lands,houses,etc., as a final gift with my geod will and 
pleasure. All the lands, houses and fruit trees valued at jf 200 in consider- 
ation of the foregoing circumstances have been as a, final gift given to 
the said Mrs. and Mr. Meybrink. Therefore after this, 1, the donor, my 
heirs, descendants and administrators from generation to generation can 
neither claim nor make any dispute in respect of the said lands,hoases, etc. 
From this day the said Mrs. Meybrink and Mr. Meybrink, their heirs and 
descendants are authorized to hold and possess the said lands and houses in 
any manner they like and do as they like with the same. I have before this 
done no act whatsoever againstthis gift-grant. Further, should any dispute 
arise in respect hereof, I and my heirs bind ourselves to interfere and settle 
the same." 
The District Judge {Gibson) held as follows : 
"The facts of the case are these. At the end of 1861 or early 
in 1862, John Meybrink married 2nd defendant, the daughter of 
the first defendant whoshortly after the solemiiization, on the 
13th March, 1862, granted a deed of gift to Meybrink and his 
wife, when she transferred to them jointly the specified \ of Anta- 
lawe. a room in the house standing thereon, and apiece of 
ground, 30 feet long and I? feet in breadth, adjoining the said 
house. John Meybrink and 2nd defendant continued to live togeth- 
er as man and wife, partly in BaduUa and partly in Antalawa- 
gedere, till 2nd defendant was about to be confined, when Mey- 
brink took her to her parent's house, where she appears to have 
lived ever since; and it would appear from the evidence that after 
she gave birth to the child, Meybrink gave up visiting her alto- 
gether. In December 1863, one Mr. Stouter put Meybrink in 
Court to recover from him a certain sura for goods sold and de- 
livered, and obtained judgment ; writs were issued and | of the \ 
of Antalawe, which had been given by ist defendant to him and 
and defendant, was sequestered, and not sold on account of ist 
defendant opposing it ; — in consequence of this Meybrink got 
angry with ist defendant and her children, and committed an 
assault upon them, for which he was tried before the Hon'ble 
the Supreme Court at Kandy, was convicted, and sentenced 
to corporal punishment and to imprisonment for a term of two 
or three years. On his being discharged from gaol, he went 
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Deed of gift, to retake possession of the land, but his possession was opposed 
revocable, j^y defendants. Subsequently, on 26th April, 18^72,. he transferred' 
the said land to pkinti'ff, who goes to take possession of it, but i& 
also prevented from so doing by defendants, and in consequence^ 
thereof, he, on the 22nd August, tSy^, brought the present action. 
* * * xhe Court is of opinion that it is implied in the deed 
of gift that Meybrink should support and' maintain his wife, and 
it is very clear from the authority cited by defendants' counsef 
(Armour page 91) that if the donee fails to compfy with any con- 
dition, whether such failure arise either from poverty, or, as in 
this, originally from his wilful neglect, and subsequently on bis 
having been deprived of his liberty, the deed becomes null and 
void. Gross ingratitude, misbehaviour and violence to donor have 
also been proved against Meybrink,, which also annul the deed. 
The Court considers that of itself the deed became nuU when 
Meybrink so grossly misbehaved himself in assaulting first de- 
fendant and her children, and that there was- no ground to have 
the deed revoked by a Court of law. On these grounds it is 
considered that Meybrink's transfer to plaintiff was illegal, as 
by his misconduct he had forfeited his right to the landis." 

In appeal, Ferdinands, for appellant. The deed being a for- 
mal gift of only a portion of the donor's estate was not revocable. 
Austin, p. 43. It was besides unconditional, and, being bur- 
dened with a warranty clause, was intended to be absolute and 
final, as expressly recited therein. The deed, moreover, had not 
been altered or annulled by any notarial instrument, and hence 
the legal title at the date of the conveyance to plaintiff was in hi» 
vendor. Austin, p. 159. 

Ondaatje, for respondent. Meybrink having failed to fulfill 
the implied condition in the deed that he would maintain and 
support bis wife, the gift became null and void. Armour p. 91. 
Further, the donor here had resumed possession in consequence 
of the donee's ill-usage, and no deed of revocation was necessaryr 
Armour, p. 92. Solomons, p. 25. 

Per Cayley, J. — "Affirmed. This deed of gift, which was 
not granted in consideration of marriage, and contains no clause 
barring the grantor from resumption of the property, appears to 
us to be revocable under Kandyan Law, and not to come within 
the class of irrevocable deeds given by Armour. The resumption 
of the land by the donor in consequence of ill usage from the 
donee, (both of which are fully proved) is sufficient by Kandia» 
Law to render the gift null and void. See Armour p, 90. We 
do not agree with the judgment of Mr. Justice Carr reported ii» 
Austin, p. 159." 
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I April 2 



Present Creasy, C. J., and Stewart, J. 

D. C. Mataxa, 155.67. Judgment had been entered in this suit 
on the 23.Ed August, 1849, and execution levied in 1856 at the in- 
stance of the widow and executrix of the original plaintiff, who, had 
died in 1830. The case was allowed to lie dormant till May 1873 
when, on the widow applying for leave to draw the amount of the 
judgment, the District Judge {.Stuetienham) held as follows :-^ 
"No step has been takeni in this case since 185,6. The Court 
holds, that the judgment must be deemed to have been satisfied, 
following Ordinance 22 of 1871, section 5. To hold that this 
clause only affects judgments passed siiace January 1872, would 
bftto delay the operation of the Ordinance for 10. years" 

In a^penly per Stewart,, J. — "Set a^ide with ccsts, and re- 
manded.for the District Court to proceed in the mode prescribed 
by the 2nd paragraph of the: 1 8th section of the Ordinance 4 of 
1865. The 5th clause of the Prescription Ordinance 22 of J 87 1 
is inapplicable. There is no attempt here tO/ enforce execuition or 
to revive judgment. The money in question having been recov- 
ered in due course, when the judgment was in operation, and a 
third of a century not having elapsed since the deposit, the 
amount is still available for the benefit of the plaintiff's re- 
presentatives." 



Loan Board 
Ordinance. 



April 2. 
Present Caylbt, J. 

Z>. C. Matara, 7932. This was an appeal against a convic- 
tion for receiving a stolen bullock with guilty knowledge. Two 
persons charged as the actual thieves were acquitted, and the 
only evidence against the appellant was his, recent possession of 
the stolen animal, which, according to the judgment, he failed 
to prove, as alleged, that he had purchased from the 3rd defend' 
ant. 

In appeal, Grenier for appellant. There was no evidence of 
any person having stolen the bullock, and the mere fact ot poss- 
ession was insufficient to support a charge of receiving. R. v. 
Densley, 6 C. and P, 399., 

Per CayleyJ. — " Set aside and judgment of acquittal entered. 
The appellant has been convicted of unlawfully receiving stolen 
property. Much of the evidence adduced by the complainant 
appears from the judgment of the learned District Judge to be 
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untrustworthy ; but he considered that the appellant's guiTfc 
might be legitimately deduced from his possession of the com- 
plainant's property,, unless he could satisfactorily shew that he 
was innocently in possession ; and the learned Judge is of opi- 
nion that the appellant has failed to prove that he purchased the 
animals in question from the 3rd defendant. But the presump- 
tion arising from the possession of stolen property is that the poss- 
essor stole the property, not that he received it j and in the pres- 
ent case the appellant has been acquitted on the charge of theft. 
Upon an information against a person for receiving stolen goods,, 
there must be some evidence to show that the goods were in ^ct 
stolen by some other person, and evidence of recent possession 
of the stolen property is not alone sufficient to support the charge. 
(See Russell on Crimes, il, p. 555. 4th edition). In this case, the- 
persons who were charged as the thieves were acquitted, and 
there is no evidence that any other person stole the animals. The 
evidence generally in the ease is very unsatisfactory ; and, thougb 
the part of it which the learned District Judge believes to be 
true woultd have supported a conviction on the first count, it is 
not sufficient to establish the charge of receiving." 



Appeal 

en 
facts. 
Costs. 



April 13.. 
Present Creasy, C. J,. 

D. C. Col'omho, 1515. In this case three defendants, who were 
charged with cattle-stealing, were acquitted, and the complainant 
was cast in costs, on the ground that the prosecution was false- 
and frivolous. 

In appeal, {Ferdinands for appellant, Gnenier for respondent)) 
per Creasy, C. J. — •' Affirmed, so far as regards the judgment 
of not-guilty. Set aside so far as regards the order that the com- 
plainant shall pay the defendants'^ costs. The complainant had 
abundant reason for charging the defendants. Indeed the case 
appears, on reading the evidence, to have been fully proved. But 
as we did not see the demeanour of the witnesses, we abstain from^ 
the strong measure of reversing the judgment of the learned judge 
who did see and hear them." 



Cattle 
stealing. 

Piirtum. 



May 26t 
Present Cayley, J. 

D. C. Batticaloa, 1657. The defendants in this case were 
found guilty of cattle-stealing. It appeared that the complain- 
ant's cattle having trespassed at night on the defendant's land 
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and eaten their seed-paddy, the defendants seized the animals, 
t)ut instead of keeping them properly impounded, used them the 
next morning in " trampling" their field. The District Judge 
{Worthington) convicted the defendants, on the ground that they 
were guilty of such 'fraudulent conversion, as bailees, as amounted 
to theft. 

In appeal, Grenier for appellant. To prove furtum it must 
■clearly be shewn that the contrectatio yias Jraudulenta^ cum ani- 
mo furandi. This was entirely negatived by the evidence. 

Per Cayley, J. — " Set aside and the prisoners severally ad- 
judged not gililty, I am of opinion that the conviction cannot 
stand, and that the complainant's remedy must be by civil action. 
It is true that fraudulent conversion by bailees is, in many cases, 
punishable under the Dutch L.a.\N oi furtum ; but in this case the 
prisoners were not bailees. There was no express or implied 
sontract of bailment between the parties, nor were the cattle taken 
by the prisoners with the consent of the owner, express or im- 
plied. The Dutch Law oijurtum is, no doubt, of very wide ap- 
plication, an ^includes a great number of acts of dishonesty, which 
■could not be brought under the crime of larceny, as understood 
in English law ; and there are many cases, in which the wrong- 
ful user of property ma,y be held to he furtum, although the ori- 
ginal acquisition of possession was perfectly lawful. See the in- 
stances of J^r<«»/ given in Voet (Comment. Lib ^ 41. Tit. 2. §§ 5. 
and 6). But in all cases of this kind, to constitute criminality 
there must be a fraudulent intent ; the contrectatio must be 
fraudulosa or animo furandi. (See the three definitions of theft 
given by Damhouder in his Praxis Rerum Crim. p. 185.) Now 
in the present case the circumstances, so far from disclosing, seem 
to me to negative, such intent or animus. There was no conceal- 
ment whatever about the use of the cattle; they were only employ- 
ed in the field, and as soon as the Udayar came and spoke to 
the 1st accused, he at once explained how he came to be using 
'them. The prisoners seem to have acted under a mistaken no" 
don of right, and not with any intent to defraud." 



I June 2 
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Present Stewart and CaylEy, J. J. 

D. C. Galle, 35001. The plaintiff sued the defendant on a 
promissory note which the latter had granted to one Sithamberam 
Chetty, who had endorsed the same to plaintiff. The defendant 
pleaded— (ij that he was not indebted; (2) that he was not 
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Demurrer, jjable to pay the amount claimed ; and (3) that the promissory 
note was not duly star^ped. On, the plaintiff demurring to this 
answer, the District Judge (RoosmaJe Oocg) held :^" The Court 
is of opinion that the answer must be taken in its entirety-, and 
in that view the demurrer might be held good. Demurrer up- 
held with costs." 

In appeal, {Ferdinands for respondent) per OayLey, J. 

'' Affirraedj with liberty to the defendant to file an amended 
answer on .payment of all the costs arising out of the demurrer, 
and of this a,ppeal, within seven days of the case being sent back 
to the Court below. The Rules of Practice (p. 158) are clear 
that every answer shall admit or deny or confess and avoid all 
the material facts alleged by the plaintiff, and shall clearly and 
concisely state and set forth the same. The present .answer is 
altogether deficient in this respect." 

Insolvency. D. C.'Galle, 19. The insolvent in this case was refused a certi- 
ficate by the District Judge {Roosmale Cocq)\n the following 
terms ? " The Court is of opinion that inasmuch as the Insolvent 
has not conformed to the provisions of the Ordinance, viz., (i) in 
not giving or producing to the assignee his accounts that he 
says he kept by boolcs, (2) in concealing the fact of his right to \ 
of certain lands (Which it is clear he has a right to by the mort- 
gage bond in case 35482) and pretending 'that he fras a Tight 
to only \ now, the insolvent is not entitled to any -certificate. 
His certificate is therefore refused." 

In appeal, ■^^v Cayley, J. — "Set aside atid-'cas&sent back 
for further enquiry and consideration. Under the 147th 
clause of the Insolvency Ordinance, an insolvetit, who on 
the day appointed for,his examination does not deliver up to the 
Court the books relating to his estate, is made liable to trans- 
portation for life ; but it could not have been the intention of the 
Ordinance to make so highly criminal mere neglect on the part 
of the Insolvent, without any wilful contumacy or fraudulent 
1 concealment. It will be observed that the 31st clause only re- 

quires the insolvent to deliver upon oath his books, if thereto re- 
quired by the Court ; and we think that the 147th clause should 
be read in connexion with this section. There is no evidence 
in the present case that the insolvent was directed by the 
Court to deliver up his books ; and we think that his 
mere neglect to do so (though a sufficient circumstance to be 
taken into consideration against him, and a good reason for the 
more closely scrutinizing his books), should not in itself be deem- 
ed a sufficient reason for the entire disallowance of .the certificate, 
especially as he offered at the examination to go home and fetch 
his books, and has since delivered them. With regard to the 
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second charge, that the insolvent stated he was entitled to J only Insolvency., 
of a certain land, whereas sometime previously he had mortgaged 
l-7th of the same land, some further enquiry is necessary. It is 
possible that in point of fact he may have been entitled to :| only, 
notwithstanding the previous mortgage; but there may have 
been some mistake about the mortgage ; and the deed, if neces- 
sary, should be produced, and the mortgage examined, before it 
is assumed ihac the act was of such a fraudulent character as to 
disentitle the insolvent to his certificate," 



D. C. Kandy, 36580. On the 19th November, 1873, Mr. R. J. Proctor's 
Smith filed proxy of Appa Etana, widow of Pallegedara Ukk- Costs, 
urala deceased, the defendant in the above suit, and of Dingiri 
Appoo and Punchi Etana, his children, and moved for a rule on 
1st plaintiff (the 2nd being dead) to show cause why the writ 
issued in this case should not be extended and re-issued, or fresh 
writs should not issue to recover costs ot suit. On the rule being 
allowed and duly served, first plaintiff had cause to show, produc- 
ing a duly stamped receipt from the above-named Dingiry Ap- 
poo, proved (as to signature) by D. C. Silva, notary public. 
The District Judge {Laivrie) thereupon discharged the rule, "re- 
serving all rights which Mr. Smith, Proctor for defendants, may 
have cither against the representatives of his late client or against 
the plaintiff." 

In appeal^ (Ferdinands for appellant, Grenier for respondent) 
per Cayle-y, J. — " Set aside and Rule of 19th November made 
absolute. There is nothing to show that Dingiri Appoo had any 
legal authority to receive the amount due on the writ for costs. 
If the defendant, after the death of the plaintiff, wished to protect 
himself, he should have paid the money to the Fiscal. Possibly 
the object, and certainly the result, of this underhand payment 
was to prevent the deceased plaintiff's proctor from recovering 
his own costs out of the money. We do not think that the fact 
of Dingiri Appoo (who had concealed the payment) joining in the 
application for a rule should deprive the appellants of their remedy 
and still less the appellant's proctor of his ; especially as there is 
nothing to show that the appellants authorised or ratified or even 
knew of this payment. This order is to be without prejudice to 
any right that the defendant may have, after the proctor's claim 
is satisfied, to draw the share of the money which would be due 
to dingiri Appoo." 
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June 5. 
Present Stewart and Cayley, J. J. 



Assignm«nt D. C. Galle, 32460. In this case Clarke, Spence and Coma 

of pany had obtained judgment against defendant in October, 1872J 

Judgment f^^ gg gg^ 3^ j interest on a debt bond, and had recovered only 

AnL'asiana) ^55 71- About a year afterwards they assigned the judg- 
ment to one Pedris for a consideration of Ks 400. The assignee 
now moved that he be substituted as plaintiff, and that the defen- 
dants be ruled to show cause why writs should not issue for the 
recovery of the amount still due on the judgment. The District 
Judge having made the rule absolute after argument, the defeh- 
dant appealed. 

In appeal, t\)s defendant urged in his petition (i) " that as 
the assignee admitted that he purchased this judgment, for 
Hs 400, because the appellant had done him a ' great injury', the 
whole proceeding was vexatious, and the Court below should 
not have been used as an instrument in revenging the injury 
done; (2) that the amount sought to be recovered was nearly 
treble the value of what the assignee paid ; and (3) that the 
assignee could only recover in law the amount he bona-fide 
paid to his assignors, which was only Ks 400 and interest at nine 
per cent from the date of his assignment and costs, and no more. 
3 Burge, 549." 

Per Stewart, J. — " Affirmed. The litigation in respect of 
the right of the plaintiffs having terminated by the judgment in 
their favor, the present claim is one about which there could bene 
dispute. Consequently the cession of that judgment cannot be 
deemed a sale of a litigious claim, such as would come within 
the operation of the Lex Anastasiana. Pothier on Sale, sec. 
591-592. It is unnecessary therefore for the purposes of this 
case to determine whether that portion of the civil law formed 
part of the law of the United Provinces of Holland, and also 
whether that law is in force in this country. It may further be 
observed that the case before us does not present itself as a claim 
to the customary jus extractus mentioned by Van'derkeessel, 
thesis 663, and Groenewegen de Leg. abr. cod. 4 ; tit 35 cl : 
22 and 23, so that it is not necessary to consider how far this 
jus prevails." 

Contemot ' ■ !>• C- Kurmiegala, 19495. The appellant had intervened in 
this suit in support of defendant's title to certain temple lands. 
Judgment was delivered on Ihe i6th March, 1875, in favour of 
plaintiff, intervenient's case being dismissed, and the defendant 
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being noticed to show cause why he should not be punished for C°"''™pt. 
contempt in having made false statements in his examination as 
a parly. The defendant having kept out of the way, the interve- 
nient who was in attendance at a Police trial on the 21st April, 
and whose presence in Court was noticed by the District Judge, 
was called upon to give bail to appear on a future day to answer 
to a similar charge of contempt in respect of his examination as 
a party intervenient, the Judge remarking at the same time (ac- 
cording to the petition of appealj that the appellant's punish- 
ment would in a measure depend on whether he produced the 
absent defendant or not. On the 6th May, the appellant, who 
was present without the defendant, was convicted of contempt and 
sentenced to two months' imprisonment. 

In appeal, {Ferdinands and Grenier for appellant), per 
Stewart, J. — " Set aside. The Rule No. 29 of the Rules and 
Orders authorises the punishment of a party for contempt forth- 
with after the commission of the offence ; but it appears to us 
that this rule does not contemplate that a party should be liable 
to be brought up after the lapse of so considerable a period as 
that which has taken place in his case." 



D. C. Colombo, 62875. The plaintiff, as judgment creditor in Landlord's 
this case, caused a writ of execution to issue on the isth July, tacit hypothec. 
1873. The Fiscal accordingly seized on the 2nd August certain 
shop goods which had been specially mortgaged to plaintiff by 
deed of 17th July, 1872, and sold the same on the 3pth August, 
and on the ist, 2nd, 3rd,and 4thSeptember, 1873, in the vary house 
they were seized. The appellant two days after the said seizure ob- 
tained judgment against the execution debtor for house rent 
in case No. 63123, and lodged his writ with the Fiscal before the 
sale commenced. The return to plaintiff's writ, which was made . 
on the 19th September, reported the fact that the landlord had 
claimed priority over the proceeds of the sale in respect of the 
rent due to him. The plaintiff having obtained a ruje on the 
appellant to try the question of preference, the learned District 
Judge (BerzviekJ held as follows : " The landlord clearly lost his 
lien over the in-vecta et iliata by allowing them to be sold and 
removed under plaintiff's writ before he made any claim of lien. 
The sale was on the 30th August, and, rst, 2nd, 3rd, and 4th 
Septenjber. The Fiscal, as far as his returns shew, had no notice 
of the lien till 19th September, and then it was not a claim of 
tien that was made, but a claifli of proceeds of a le-vy. No 
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Landlord's lien attaches over the proceeds sale of the thing that is subject tc 
tacit hypothec. ^ lien, unless the Sale be in breach ot a claim of lien. A lien- 
must not be confounded with a rMortgage. It gives no- 
title, nothing but a bare right of detention of the ipsa- corpora of 
the subject of it. The detention gohfe, the lien is gone. 'It is 
now said that though the returns of thB Fiscal show the claim, 
Such as it was, to have been on the 19th September, that in point 
of fact ft was made before the sale ^ and an affidavit and a letter 
of the Fiscal to the claimant's Proctor are put in to show this.. 
These documents however prove that the claim was not one of 
detention of the goods, but to a preference over the proceeds sale 
in execution, which is different from, and inconsistent with, a de- 
tention or lien, the English of which word is, "you shant move 
these good till you pay my rent." Rule made absolute with 
costs." 

In appeal, Fredinands for appellant, relied on the Fiscal's 
letter of the 12th March, 1874, in which he distinctly admitted 
that the property sold had been under seizure upon both plain- 
tiff's and claimant's writs. The Fiscal in the same letter went 
on to explain — " the goods having been advertised for sale utider 
the first mentioned writ, the same were sold subject to the claim of 
the holder of the writ No. 63123 rand his claim for preference 
over the proceeds sale having been stated as for house rent, the' 
same was reported for the disposal of the Court." 

Grenier, for respondent. — The landlord in order to secure 
and perfect his lien must judicially seize and detain the pro- 
perty — Voet, 20, 2, 3 } but there was neither seizure nor deten- 
tion in this case. The goods, according to the Fiscal's return 
of the 19th September, 1873, had been sold only under plaintiff's 
writ, and the landlord had merely claimed out of the proceeds. 
The Fiscal's letter of the 12th March, 1874, was clearly an 
after thought and contradicted his previous return to the Court. 

Per Oayley, J.—" A landlord has more than a lien over, or 
right to retain physical possession of the invscta et illata until his 
rent is paid ; he has a tacit hypothec which whfen perfected by 
seizure becomes privileged and is entitled to preference over 
all unprivileged claims whether secured by hypothec or not. 
See No. 811. D. C. Colombo, Vanderstraaten's Reports, page- 
103, and the authorities there cited. The principal question in' 
this case is whether there was such a seizure by the landlord as. 
would perfect his inchoate right before the goods were sold' 
under the plaintiff's writ. At the time the claimant's writ was> 
issued to the Fiscal the goods were under seizure by virtue of the 
plaintiff's writ, but had not been sold ; the claimant's writ having; 
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teen issued on the 26th August, 1873, whereas the sale of the Landlord's 



goods did not commence until the 30th August, and was not 
completed until the 4th September. Now as the goods were in 
the bands of the Fiscal at the time, we think that his receipt of 
the claimant's writ was a sufficient ssizure to give operation to 
the tacit hypothec ; for it is clear from the Fiscal's letter of 
the I2th March, 1874, that he recognised the issue of the claim- 
ant's writ to him as a seizure. The question then arises 
■whether the claimant relinquished his hypothec by consenting 
to thie sale of the goods J for, unless he had waived it, there 
was nothing to prevent his coming forward to put in his claim 
to the pfoceeds of the judicial sale in the same manner' as 
other hypothecary creditors. But there is nothing to show that 
he waived this right to preference j on the contrary, the Fiscal in 
liis letter -above referred to, expressly states that the goods which 
were under seizure upon both writs were sold subject to thfe 
-claim of the landlord ; or, as it would appear from the last para- 
graph of the letter, subject to his claim for preference over the 
proceeds of thie sale. It was stated by respondent's counsel that 
%e was prepared to show by evidence that the claimant's debt 
=was fictitious, and his judgment collusive and fraudulent, had it 
■not been that the learned District Judge had held in his favour 
"Upon the point of law J and we accordingly think that the res- 
pondent should have an opportunity of showing this if he can." 



t-acit hypothec 



Present Stewart and Cayley, J. J. 

D. C. Galle, 34458. The defendant having instituted case No. 
34427 caused certain goods to be sequestered as belonging to his 
debtor, but which goods the plaintiff now claimed as his own, 
laying damages against the defendant for the alleged trespass at 
E« 2,000. The defence was that the property belonged to the 
defendant in 34427, and as such had been legally sequestered. 
The learned Districtjudge {Rosemalecocq) in a lengthy judgment 
held as follows : " There being no rea^onabl^; and probable 
cause, asalreadyshown.to justify defendant's seizure of the goods 
in question, it remains to be seen what damages plaintiff is en- 
titled to." * *" taking all the circumstances of the case into 
consideration, the Court is of opinion that plaintiff is entitled to a 
sum of fig 100 as damages." 

In appeal, [Grenier for appellant, Ferdinands for respon- 



Wrongful 

seizure 

in execution. 
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Wrongful dent) per STB\yART, J.—" Affirmed. In the present case, the- 

seizuie defendant under the writ of sequestration against the goods of 

in execution, p^p^i^ Dass wrongfully seized the goods of the plaintiff. The- 

case is one of trespass, and the question of reasonable and proi- 

bable cause or malice is not material." 



Arbitration.. t>. C. Jaffna, ll^j. This case had been- referred by consent 
of parties to the arbitration of three persons, two of whom sub- 
sequently gave their award in fafour of the defendants and res- 
pondents, the third arbitrator reserving his judgment until he 
could examine plaintiff's witnesses who were not then ready. 
The District Judge on the 9th April, 1874, remanded, the case 
to the Arbitrators for the hearing of plaintiff's evidence, and 
further ordered, with the consent of parties " that in case of any 
difference of any opinion among the arbitrators the decision of 
the majority of them shall be considered as their award, and the 
same be made a rule of Court without further notice to the 
parties. The award to be filed on or before the 30th proximo."' 
On the 6th May,, plaintiff filed a motion praying, on the ground 
of partiality on the part of two of the arbitrators "that the case 
be taken out of the hands of the present arbitrators and the 
same be decided either by the Court or by a fresh set of arbitra- 
tors." This motion was disallowed with costs, the Judge {de 
Saram) holding that as the case had with the consent of parties 
been remanded to the same arbitrators, the Court must adhere 
to the order already made. 

In appeal per Stewart, J^.— " Affirmed ; and the time within, 
which the award is to be filed is hereby extended to three- 
weeks from the notice of the judgment in appeal' to the parties. 
and arbitrators." 



]intet«st. 



D. C. Colombo, 62845. The plaintiff sued to recover a balance 
sum of Rs. 13s, with interest at the rate of 12 per cent, per men- 
sem from the 26th December, 1868, on the following promissory 
note granted to him by the defendant. 

Colombo, 26th December, 1868. 

1 promise to pay to Sabapathy Chetty (pIfJ.) the total amount of £15. 
being amount with costs and interest in case No. 48591 of Dec. 3, 1867, bjt 
monthly instalments at jf I 10 per mensem, commencing, from the isth 
January, 1869. Should any instalments being delayed the following in- 
stalments to be paid together. 

Ihe plaintiff alleged that the defendant had paid.the first in-- 
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lUlmentof Rs. 15 when it fell due, but when in default in respeet Interest. 

of the following instalments, the plaintiff had consented to 

give defendant time on condition that he should pay interest, 

which condition, it was stated, the defendant had agreed to. 

The defendant, on the other hand, maintained that after the first 

instalment was paid, the plaintiff went -to India, and no demand 

was made till tlie present action was instituted. 

The learned District Judge {Berwick) held as follows :— 
Where a plaintiff has not chosen to enforce the penalty provided 
by a promissory note for delay in paying any of the instalments^ 
viz., immediate liability to pay the whole balance, he thereby 
simply waives the penalty and cannot of his own accord introduce 
a new penalty, viz., interest. To introduce the right of interest 
there should be evidence that the waiver and giving of further 
lime were on a new condition by the debtor to pay interest. No 
such agreement has been alleged in the libel, and it has not been 
even there alleged that the instalments were demanded when 
they fell due; and no-n constat; but that it was plaintiff's own 
choice to wait and take payment of the whole in full. In such a 
case, the " certain day" (to use the language of Reg >• 1 8 of 1823) 
on which the whole debt became due was the date when the last 
instalment became due, viz., 1st October, 1869, provided that the 
defendant was then put in mora (to use the language of the Ci- 
vil lawj by the note being duly presented for payment and dis« 
honoured. The debt is only in mora from the date of present* 
ment or other form of demand, which in this case only appears to 
be the issue of the summons. 

Reference has been made to the English Law, and Byles on 
Bills (loth Edition p. 303) has been quoted. He says " where 
interest is not expressly made payable by the terms ot the instru- 
ments, it runs from the maturity of the bill or note," but he gives 
no authority for his selection of the word maturity as distinguish- 
ed from presentment and dishonor, which according to my previ- 
ous impression would have been the more exact term. But fur- 
ther up, on the same page, he has shewn that it is always discre- 
tionary with the Jury whether, in such a case, they will give or 
withhold interest, and this even since the Act of 3 and 4 Will: 
IV. c, 42 and 26. It is therefore.! ecoverable under that Act, but 
a plaintiff is not entitled to it as of right. With reference to the 
conflict of testimony in this case, I disbelieve the plaintiff's state- 
ment as to sundry agreements to give the debtor time on his 
promising to pay interest ; and I entirely believe the testimony of 
defendant that no demand was ever made on him from the date 
of his paying the first instalment at the one date (namely five 
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Intercst. years ago), till the service of the summons in June last. By plain, 
tiff's own admission he has been out of the country from some 
time in 1869 until recently. I hold therefore that defendants 
should be adjudged to pay the interest accruing from the service 
of summons. As no notice of action or other demand was given 
before filing the libel, and defendant only defended the suit as to 
interest and succeeds on ihis point, plaintiff will pay the defend- 
ant's costs, and the plaintiff will have judgment for Rs, 135 as 
admitted in the answer, with interest thereon from the service of 
summons till payment at 9 per cent, per annum." 

In appeal {Bro-wne for appellant, Ferdinands for respondent) 
perCAYLEY, J. — '• Affirmed with costs, with the modification 
that plaintiff is entitled to his costs in the District Court up to the 
time of filing answer. 



b. C. Colomho, 819 On the application of a Police SeTJeant, 
Rr^ht'^of ^ person alleged to be insane was produced before the Court on 
appeal. the 15th May, 1874, when the District Judge made the following 
order for his remand under the Ordinance No. I of 1873. 

" The alleged insane on being asked his name and village remains 
mute. The officers who bring him up have no evidence to shew that his 
silence proceeds from insanity nor does the man's demeanour necessarily 
betoken this. He may be remanded under the Ordinance for medical 
examination for eight days." 

On the 22nd May, Mr. Loftus (Assistant Colonel Surgeon) 
deposed to the insanity of the patient, but the District Judge 
ordered his discharge in the following terms : 

"The Judge examines the alleged lunatic who gives his name as 
Ganagodagay Cornelis of Cotahena and he gives no indication of insanity. 
The prosecutor, Ahmid Doll, states that no attempt has been made to 
ascertain who his friends are or to communicate with them, and he hasno 
evidence of any violence committed by him except when treated as a 
prisoner in goal. The alleged lunatic is discharged " 

Against this order Mr. Loftus appealed ; and in forwarding 
his petition to the Supreme Court, the District Judge took the 
liberty of expressing his doubts as to the right of the appellant 
to appeal, as he had merely been examined as a witness by the 
Court and had given no certificate accompanying any application 
under sections 5 and 6 of the Ordinance. 

Per Cavley, J.—" Set aside and case sent back for the District 
Court to cause the alleged lunatic to be again brought before it, 
in order that the case may receive further inquiry and considera- 
tion. We think that a medical officer under whose observation 
an alleged lunatic has been placed for the purpose of ascertain- 
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ing Ms state of npind, and who afterwards deposes to such state of lu^ht^of 
mind in Court, has under the 15th clause of the Ordinance ai^eal. 
No. I of 1873 a sufficient locus standi in the case to entitle him 
to appeal. That clause evidently contemplates the ' testifying' 
to the state of mind of an alleged lunatic as something different 
from ' certifying' or giving the medical certificate mentioned 
in the 5th clause. With regard to the merits of the case, we can- 
not say that the learned District Judge was wrong in deciding 
upon the materials before him that the alleged lunatic ought to 
be dischaged ; but it appears from the petition of appeal, which is 
signed by Mr.Loftus, the responsible Public Officer, and to which 
accordingly we feel bound to attach some weight, that the impres- 
sion made on the mind of the learned District J udge wit h reference 
to rather an important point of Mr. Loftus' evidence was not what 
the witness intended to convey. It also appears from the petition 
of appeal that Mr. Loftus holds a very decided opinion as to the 
alleged lunatic's insanity, and also thinks that he was on the verge 
of a lucid interval when examined by the District Court. He 
also considers that the lunatic's remaining at large will be attend- 
ed with danger both to himself and the public. Under these 
circumstances we think that there should be an opportunity for 
some further inquiry before the alleged lunatic is altogether dis- 
charged." 



D. C. Negomio, 5742. The question in this case was whether Attestation oE 
plaintiff, who held a registered mortgage executed in 1870, of a Deeds. 
certain land with possession in lieu of interest, was entitled to 
priority over the defendant, who relied on a mortgage bond of 
1864 from the same mortgagor, but which bond, or rather a 
copy of it (the original having been lost) the defendant had re- 
gistered subsequently to plaintiff's registration. The acting 
District Judge {Dutoson) having found for plaintiff, the defend- 
ant appealed. 

The Queen's Advocate, for appellant. The plaintifPs bond was 
legally insufficient, the attestation clause being as follows : 

I the undersigned Kuruqulasaria Ganetileka Jusa Cura Samerasinhe 
of Tudella, Notary Public of the District of Colombo, in the Island of 
Ceylon, do hereby certify that after the foregoing deed was written, read 
over and explained unto the parties who are acquainted with me, they 
have set their signatures to three of the same tonor and date as this, and 
i the said Notary Public have set my seal and signature on the aforesaid 
"4ay, month and year at my residence. 

Which I attest, 
(Signed) J. C. Samerasinhb, 

Notary Public. 
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Attestation of The Notary's attestation did not contain the names aYid resi^ 
Deeds. dences of the witnesses, as required by Ordinance te of 1852, 
clause 21, sections 6, 7, and lo, and consequently the bond Avas 
void under clause 2 of Ordinance 7 of 1840. 

Ferdinands, for respondent. The omission referred to by his 
learned friend did "not render the bond invalid, as expressly en- 
acted in the proviso attached to the end of clause 21 of Ordinance 
16 of 1852. 

The Queen's Ad-vocate, in reply, relied altogether on the Or- 
dinance 7 of 1840, which required the execution of all deeds 
affecting immoveable property to be duly attested, before the 
same could be of force or avail in law. The due attestation of 
such deeds, whether prescribed prior to or later than 1840 should 
be strictly adhered to, so as to meet the requirements of the local 
Ordinance of Frauds, the language of which, as rendering any 
deed not " duly attested" of no effect, was definite and in no 
sense equivocal. 

Per Cayley, J.— Affirmed. 



June 13. 
Present Stewart and CatleV, J. J. 



Will. 



D. C. Colombo, 3787. — The question in this case was whether 

Forgery. the Will propounded as that of one Sinne Lebbe JSesma Lebbe, 

deceased, was genuine or not. The learned District Judge, after 

a protracted trials having declared the document to be a forgery> 

the applicant for probate appealed. 

Kelly, {Ferdinands with him) for appellant) argued at great 
length on the evidence, and pressed for a reheating on the ground 
that he was able to prove that the provisions in the Will were 
reasonable and not iniquitous as held in the Court below. 

Gie?iier, {Layard vi'iih him) for respondent, replied on the facts 
and opposed the motion for a further trial. The appellant had 
had ample opportunity of adducing evidence in the District 
Court ; and, even assuming that the general provisions in the Will 
were unobjectionable, the main object of the forgery was to estab- 
lish a partnership between the alleged testator and his brothers, of 
whom appellant was one, such partnership being expressly recited 
jn the impeached document. 

Per Cayley, J. — " We agree with the learned District Judge 
in thinking that the Will propounded is forged. The circum- 
stances of its discovery and production are in many respects 
highly suspicious ; and a comparison of the signature to ^^^ Will 
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wfth the admitted signature of the deceased to the series of Will, 
eheques produced appears to us to place the matter beyond any Forgery, 
seasonable doubt. It was unlikely, to begin with, that the 
deceased tnan> wluj appears to have been a trader in consider- 
able business, and who was in the habit of employing a highly 
nespectable Notary and Proctor (Mr. Joseph) in his. ordinary 
business, should in so im-porta-nt a matter as the execution of his 
last Will have adopted,the less usual mode of attestation by 
five witnesses instead of the more usual and far safer course of 
notarial execution. There is a rather remarkable clause in the 
document, which-shews that the writer of the Will (whoever he 
was) was fully aware of the advantage of a Notarial instrument. 
•■In case,' he says, ' I be unable to g«t a Notary, to wjite in respect 
to. all matters, you.all. shall accept as hereinbefore mentioned 
and carry, them out.' Now there was. no haste about the ex- 
ecution of the Will, and the deceased would have had no diffi- 
fiulty in procuring Mr. Joseph, the Notary ordinarily employed 
by him, or some other Notary, to prepare and attest the docu- 
ment. He could as easily have sent for a Notary as, for his 
clerk, for the house in which he died and his place of business 
where the clerk would be found, are in different pacts 
of the town and at some distance from, each other. 
On the other hand, the clause is one very likely to, 
be introduced by a. forger, who felt it necessary to 
account for the absenca of the usual notarial attestation. Again,. 
it is unlikely that the deceased, who had been pressed by his. 
brother, the applicant, four or five days before his death to have- 
some document drawn up should have kept the execution of.the- 
Will entirely secret from his brothers, who were to assume the 
management of his estate and. business, and should have left, 
this Will to be accidentally discovered after his death under his., 
pillow. At least we should have expected., some explanation of., 
this secrecy ;,and there is none. The applicant states that, fourr 
or five days before the death, he said to the deceased. ' let some 
document be drawn up,' referruigj to a, Will, and that deceased 
put him.off.by saying that he was not unwell, and that it could 
be done at some future time. Now, the alleged Will is dated 
the 3Qth September, and the deceased died .on the 4th October,, so 
that the above conversation must have taken .place just about the 
time,, or at most a day or two previously to the time, of the ex- 
ecution, of the alleged Will, and yet the Will was never mention- 
ed to. the applicant. O11 the contrary, the applicant left the 
dieath-bed to go and fetch Mr. Joseph to prepare a Will, 
althouglv the impeached Will, if the evidence is to.be believed. 
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Will. vvas at the time under the dying man's pillow. It is difllcuft to- 
Forgeiy. understand this reticence on the part of the deceased f but stilt 
more difficult (on the hypothesis that the Will is genuine) to- 
understand the reticence of the persons who were (Tif the evidence- 
is to be believed) aware of the execution of the alleged Will- 
According to the evidence, the widow knew of the Will ; the clerk 
employed in the deceased man's business and necessarily in 
daily intercourse with the applicant knew of it ; and five neigh- 
bours (two being relations of the deceased) knew that a docnment 
had been signed and attested by six witnesses, though they 
pretended not to know that it was a Will y but as no other 
document requires such attestation,, they could not possibly 
have thought it anything else. How,, then, was it tha>t applicant, 
who had shown such anxiety to prevent an intestacy that he had 
pressed the deceased to make a Will, and had even quitted 
his brother's death-bed to fetch a Notary for the purpose, (the- 
widow being at the time in the house) should have been left in^ 
perfect ignorance of the Will already executed. Again, equally 
remarkable is the reticence which was observed after the Testa- 
tor's death, and which the learned District Judge has so forcibly 
commented upon. The alleged Will is said to have been found' 
and read within an hour or an hour and a half after the deathr 
and yet it was not mentioned at the funerat, not even to the- 
third witness, who was regarded by the deceased almost as a 
father. One of the witnesses to the Will, who was in the house- 
and continually in and out of the room about the time when it was- 
discovered under the dead man's pillow, never heard of it till 
the next day j and yet this alleged discovery (which must have 
created considerable interest and curiosity) was said to have been 
made in the presence of a number of persons ^ none of whom, 
by the way, except the witnesses to the Will, have been called; 
The widow states that two or three days before the death of the 
deceased, he told her that ' such a document was executed.*' 
It appears that she understood that the document was a Will ? 
for she goes on to say 'this is the first time I have told any 
one that my husband had told me he had made a Will." Some 
days after the death, the widow's father came to see her, and 
stayed three days in her house. How was it that she never told 
her father that her deceased husband had told her about the- 
' document.' Again, she admits that the applicant told her, eight 
or ten days after the death, that her husband had executed^ 
a Last Will, and she goes on to say that her father came and 
saw her after the applicant had told her about the Will, and that 
she told her father. How can the father's conduct in going afteu 
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this toKandy to take proceedings as in tlie ease of an Intestacy be vvii|_ 
reconciled witli this evidence. The only person to explain it is the Forgery. 
fatherhimself ;and he is not forthcoming. He subsequently en- 
tered acaveat against the Will in the Colombo C^ourt, which he, tor 
some unexplained reason, withdrew. The learned District J udge 
thinks that his opposition was bought off. The fact of his dis- 
appearance during these proceedings, coupled with the fact that 
he is a practitioner of the District Court in which they were 
carried on, lends much weight to the learned District J udgefs 
coniectttre. Suspicious as the above circumstances afe, we should 
nevertheless have hesitated to declare against the will ia 
opposition to the mass of direct evidence in its favor, if the case 
rested here. But it does not. The comparison of the hand- 
writing of the signature to the Will with that of the signature to 
the cheques confirms our suspicions. On this point, we have 
nothing to add to the remarks of the learned District Judge 
which appear to us to evince great discernment and sagacity. 
The signatures speak for themselves. That appended to the 
Will seems to us to display all the characteristics of a fairly clever 
imitation. The traces of carefulness and deliberation betray the 
anxiety of the copyist. The salient features are well imitated ; 
the nicer and less noticeable shades and touches are overlooked. 
The general resemblance is good and such as might deceive a 
cursory inspection, such as a bank clerk might be expected to 
give before cashing a customer's cheque ; but it cannot stand the 
test of the close scrutiny, with the aid of a magnifying glass, to 
which it has been subjected. It was strongly urged by the ap- 
pellant's Counsel that a Court ought not to allow a mass of 
direct and positive evidence, given under the sanction of oath or 
affirmation, to be overthrown by mere inferences drawn from 
circumstances, and from a comparison of handwriting which, 
it was contended, is in any case but a fallacious test. 
It is, however, the painful experience of every Judge 
in this Island that the oral testimony of native witnesses, 
although apparently consistent and disinterested, is too fre- 
quently itself but a fallacious test of truth ; and we are of 
opinion that where there are surrounding circumstances by which 
the tru'h of such evidence can be tested, it ought to stand such 
test before reliance should be implicitly placed upon it. In the 
present case, the evidence for the Will has not been able to stand 
this test. The result is that the learned District Judge, who 
heard it, disbelieved it, and we disbelieve it. The appellant's 
Counsel pressed rather urgently a motion for sending the case back 
'o the District Court for a further hearing, in order to ascertain 
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the truth, of the- statements in the petition o^ appeah with refec- 
rence to the position of the deceased man's estate at the time- 
of his death, with the objpct of shewing that the Will was not 
iniquitous as found by. the District Xudge. We feel bound to. 
refuse this application. In the first place there is no further 
allegation that this.euidence was- not procurable before the trial 
and. in the next place, neither did the learned District Judge base 
his judgement nor do. we base ours on. the dispositions contained, 
.in the Will itself. It is perfectly clear that, whether the Will be- 
iniq.uilous or not, the applicant and his brothers had a strong 
interest in upholding, it. They, allege a. partnership with, 
the deceased, but they had no deed, and, all the business, 
cheques were drawn by the deceased, in. his own name. The 
Will commences by reciting this partnership, a valuable piece- 
of evidence in case of any dispute about it. Under the Will, the 
business is to be carried on as before by the surviving brothers,, 
who are also made Executorsand residuary Devisees-andLegatees,, 
These provisions were manifestly tothe advantage of the brothers, 
if they desired to continue carrying on the business without in> 
terruption> or interference. For in the case of an Intestacy under 
the Mohammedan law, the brothers of the deceased would. take- 
nothing. The conspiracy may have beeri,a bold one ;; but in al'- 
probability,. as.the children were nunors.andthe widow under the 
influence of the brothers, it was anticipated that no opposition, 
would be made to the proof of the Will or that all opposition^ 
would be as easily suppressed as. that of Cuppe Tamby, the- 
widow's father. The order of the Court below is accordingly- 
affirmed with costs."' 
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Present Sxbwari and Oayley^ J. J,. 

R. C. Ulannar, 6jj4. The plaintiff, in this suit had obtained^ 
judgment in case No. 6682, D. C Mannar, and had caused the- 
Fiscal to seize certain, lands which, the defervdant now claimed.. 
The object of the present action was to set aside that claim. The 
execution, debtors in- the ease No. 6682 were husband and wife,, 
the present defendant being the father of the latter. It was con- 
tended by the execution creditor (present, plaintiff) that the pro- 
perty seized, by him was the common pi-operty of the parents of 
his debtor, EstranapuUe (the wife), and that as she was the only 
child of her parents and there never having been any division of 
the common property, the share which.she had. inherited, from her 



"DISTErcT COtTRTB. 



45 



•dtftfeased mother was liable to be declared bound and executable. 
For the defendant it was contended (i) that the judgment in case 
No. 6682 was null and Void, as it had been obtained against the 
wife alone-j (2) that EstranapuHe and her husband had already 
received their share of the common estate in jewels and in money 
given to the husband in advancement of his trade -j and (3) 
that the lands under seizure were the sole property of the 
defendant. 

r£i\e O'lstTKt Judge {A-llanson Bailey) heid as follows: "The 
Court considers it has been satisfactorily proved that the land 
seized were the common property of the defendant and his deceas- 
ed wife. No attempt has -been made to rebut the evidence 
adduced on this>point. It has not -been shown that Estranapulle 
has received her full share of the estate •of her parents. Some 
jewels appear to have been given to -her on her marriage, but it is 
not clear what their value was. She herself swears that 
they were only worth £4 to ^^5. There is some slight evidence 
that her husband received money in advancement of his trade> 
but the amount has not been stated, and it appears that he and 
the defendant were, for sometime at any rate, partners in trade. 
There remains the4irst plea of the defendant, viz., that the judg- 
ment against his daughter is null and void j and^his is the point 
on which most stress has been laid. There J6 no doubt that 
generally a married woman cannot sue or be ^tied alone, and that 
a sentence passed against a married woman who has appeared 
without her husband is of no force and effect and cannot be en- 
forced against her; but, as has been pointed out by the plaintiff's 
Proctor, there are circumstances in the present case which render 
it a peculiar one. The bond upon which the judgment in case 
No. 6682 was obtained was signed by both husband and wife. 
The wife was allowed in it to specially bind her own property. 
The husband was made a defendant in the case, and every effort 
appears to have been made to serve the summons upon him. He 
has deserted his wife, for the last three years has been absent 
from the district, and it is not known where he is at present. 
There is no doubt that the money was actually borrowed from 
the plaintiff, and there is nothing to shew that the judgment was 
obtained fraudulently or in collusion. And, lastly, the plea of 
coverture is essentially the privilege of the husband and cannot 
be allowed to be made use of by the defendant for the purpose of 
depriving the plaintiff of his due or his (the defendant's) daughter 
of her lawful property. It is therefore decreed that an un- 
divided one half share of the lands and tenements described in 
the libel, being the property of Estranapulle, 2nd defendant in 
case No. 6682, arc bound and executable under the judgment 
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pronounced in the said case. It is further decreed that the de* 
fendant do pay the costs of the present sttit.*' 

In appeal, Grenier, for appellant. The judgment in 6682 
was void and inexecutable, it having been obtained against a 
married woman who had been unrepresented by her husband> 
ChristinKus, 2, 153, 4. Kodenburg, 3, i, i. Such a judgment 
would be of no effect and could not be enforced against the wite , 
even after the dissolution of the marriage. Voet S> i, 14. If the 
husband were abroad or maliciously refused to assist his wife in 
a law suit, it was competent for the Court on being applied to for 
that purpose to interpose its judicial sanction and permit the 
wife to appear on behalf of herself or of her husband. Voet 5, i, 
16, 18. But in this case no such sanction had either been asked 
for or given j and the proceedings on which the execution was 
based were altogether illegal and therefore void. 

Ferdinands, for respondent. Accepting the law as laid down 
by his learned friend, it was not competent for the defendant 
(the father) to raise the present objection. It might have been 
in the mouth of the husband, who had been waived in 6682, to 
object (if he could reasonably object) as being interested in 
one-half of the wife's property which had been mortgaged, but 
the father had no manner of right to the same and could not 
be heard. 

Grenier, in reply. The judgment viasper se void, and the 
Court was bound to treat it as such, no matter from whom the 
objection came. 

Sed per Cayley, J. — "Affirmed. The property in question 
was specially mortgaged by the 2nd defendant in case No. 6682 
with the consent of her husband ; no objection was taken to the 
waiver of the ist defendant in that case j and even if either of 
the parties to that case could have taken any exception to the 
judgment and execution on the ground of such waiver, the 
Supreme Court does not think it competent for a third party 
(who has no right of his own to the property sold) to deprive the 
execution creditor of the benefit of his judgment on the ground 
of any such alleged informality." 



Estoppel. D. G. Matara, 26358. In support of her title to the land 
claimed, the plaintiff depended chiefly upon two leases which shg 
asserted estopped defendant from disputing her claim. The 
District Judge [S-wettenham), referring to the leases in his judg. 
ment, held " the lease A (dated September 1868) is not given by 
plaintiff, nor by any one under whom she claims, nor by any one 
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«u,thonsed to le^e on hpr behalf. It cannot therefore operate as Estoppel, 
an estoppel j if it did, as estoppels must be reciprocal, it would 
operate to prevent plaintiff claiming any portion of the | thereijj 
•leaded by her son as his own property. The le^se B (dated 
S.eptepiber i86g) is different. It is between the parties to this 
jpase, Thg law on the subject of estoppels has thus been lai^ 
jdpwn,— (Taylor on Evidence, 5th edition, sec. 85.) 

" To make a recital pperate as aii estoppel, there Aiust be first a state- 

mant ot sonie iQaterial particular fact ; secondly, a contract made with 

fffl^mBeto such, statement ; ^nd: thinlly, either ap action directly found> 

.^,qB^t|istif)stF#ment epx\fftining the r;ec|tal, or one whjch is brought to 

',egfoi)^.tliS.[|^bts ^'.rising PUt of suph in^tjcument/' 

Alter dfiterrsiniijg (0 that a'l the ffipts recitgd were not matq- 
jfial tq (heje^e i (2) that even if the vvhole recital were Enateri^I^ 
(h§ sentragt v¥4S not npade with refe.reijqe .thereto ^ and (3) tha^ 
ithe ssMsg of ^tjen did t)Pt ari?Q out ef the insjrunienb inasmuch 
is ^efiendgnt had g^yen up possessJQn of the land a^ the expiry 
Pf, lbs lease, ^nd jfwas opt tijl hj§ re.«ijtrysix Oipnibs. a/fcopwards 
lljjfit^ the presi?nt ^iipn arose, thjs PistricE Jijdgg held ti»at the 
.defendant had proved his title " by purchase (de.^d dgted 6th 
.August, 1859) frotn one Povtran, and his vendor's purchase froni 
^plaintiff's brother through whpjn also plaintiff claims." The 
action was accordingly dismissed with costs. 

Jn apfeal, {Perimnnds fpr appellant, ^ro-wne for .respondent) 
perCAYLEy, J. — "Affirmed. We thinl? th3,t the learned District 
Judge's holding on th^ question of estoppel is cprregt. The ret 
,cita|' referred tQj though, no doubt, strong evidence in favor of 
.the plain.tiff, cannot be treated as an estoppel, and this evideqc^ 
,has been satisfaptgrily reb^tted by the eyideqcg of title of tj|)e 
.deS^nc^nt." 

A 0. KfgSlUff, 2457' The appeal in this case was rejected, the Appeal. 
•^Hm- n.Qt h^viflgj been drawn and signed by an Advocate or 
jprecter j and per Sjjewart, J.^" Ttie Secretary of the District 
Court should not reeeiye petitions of appeal, unless drawn and 
4igB^ by an Advocate or Proctor. If a-ny- party is desirous of 
^ppealiiig ^itjiioi^t the interven-tipn of an Advocate of Proctor, 
itbe< Secretary should take down the grounds of appeal from the 
^}a<rty> himself viva Koce, in the> manner directed by the Rules and 
Orders of Qecember t2th, 1843.'' 



!0..C. frinssmalf', ?ipi7- This was an actipn prayipg fof: Piescfiption, 
.ejgsiijienfe Th? District Judge {Templer) gave jjidgmgnt, ia§ 
ffollows : " The defendant built the house on plaintiff's land^ and 
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Prescription. has possessed it long enough to give him a right to it by pres- 
cription. He has no right to the land. Plaintiff will get judg- 
ment for the land, the 'defendant for the house in question. 
Costs, divided." 

In appeal, l(Ferdinands for apppellant) per Stewart, J. — 
" Set aside and judgment entered with costs for plaintiff 
"for the house, land, and premises in question, and that the defend- 
ant be ejected therefrom. There can be no doubt that the 
land on which the house in question stands belongs to the estate 
represented by the plaintiff. It is also clear that this house, 
whether built by the defendant or his uncle or by both together, 
was erected with the full knowledge that the land on which he 
or they were building was the property of the plaintiff's testator. 
The land being the property of the plaintiff, the onus of proof 
was on the defendant to establish an adverse and independent 
title in himself, or in those under whom he claims for the 

prescriptive period ; and this he failed to do The present 

judgment to be without prejudice to any claim that the defen- 
dant or the legal representatives of his uncle may have for 
compensation." 



I'attition. D. C. Kalutara, 26747. The plaintiff in this case, who 
Innocent pur- claimed an undivided half of a certain land, prayed for parti- 
mortg^agee. ''°"' "^^^^ ^^^ defendant objected to on the plea that he was the 
owner of the entire land by right of purchase. The facts of the 
case are set out in the following judgment of the District Judge 
{Jayetiileke) : " The case No. 25584, D. C, and the evidence in 
the present case clearly show the defendant is an innocent pur- 
chaser, for valuable consideration, of the entire land, and that he 
had no notice of the previous mortgage over half of the land in 
favor of the plaintiff, until the latter had obtained judgment ■ on 
his bond and seized the property in execution. The defendant 
had then already incurred considerable expense in building and 
making other improvements on the land. In case No. 25584 
however, the present defendant had the option of paying off the 
mortgage, or rather the balance that might be . found due on the 
plaintiff's writ after other properties mortgaged by the debtor 
had been discussed, and preventing the sale of the land in 

question. But this has not been done consequently half 

of the soil and trees were sold and purchased by the plaintiff 
himself for £%o. In the present case, the plaintiff seeks to ob- 
tain a decree for partition ; but in view of the nature and extent 
of the land, and the improvements made by the defendant who 
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has taken up his resiclence therewith his family, a partition is in- Partition. , 

fexpedient, if not impossible. This is therefore a case in which ""^^°„ ^^'* 

the Court ought to order a sale of the common property, giving motEage'e. 

either party the right to purchase the other's share." The District 

Judge Valued the improvements, &c., made by the defendant at 

^140, and the land itself at ;£'l6o, one-half of it at 4^80, and 

decreed " that on defendant paying the plaintiff the sum of 

9t 800, the defendant be entitled to the whole land ; and that in 

the event of his failing to do so, the plaintiff be entitled to the 

whole land on his paying the defendant Ss 2200 ; and that in 

•ithier case, the necessary conveyance be executed at the joint 

expense of both parties. Costs divided." 

/n fl/i/e«/, the judgment was affirmed, by Caylby, J., with 
the following addition to the decree: "If neither party shall 
become the purchaser of the premises in the'm3nner.aforesaid,!the 
same shall be put up for sale at public auction and sold to the 
bigbest bidder ; and, after deduction of the necessary expenses, 
the plaintiff's and defendant's respective shares of the purchase 
money shall be determined according to the^ proportion abovft 
mentioned, that is, in the proportion of 80 to 220." 



D. C. Galle, 2g302. The judgment of the Court below was Prescription by 
affirmed } and per Cayley, J. — " Before an executor can be Executor, 
held to have acquired a prescriptive right to his testator's 
property as against a devisee, very satisfactory evidence should 
be required to show that the trust had determined, and 
that the possession had clearly become adverse before the alleg- 
ed term of prescription began to run, and had continued adverse 
and uninterrupted durii^ such term." 



Ifune 19. 

Present Stewart and Catley, J. J. 

D. C. Batticeloa, 17363. This was an action to enforce Dismissal 
contribution from a joint maker of a promissory note, the operating as 
plaintiff having paid the full amount thereof to the payee Non-suit. 
under a judgment of this Court. The plaintiff had unsuccess- 
fully sued in a previous case. No 17292, in which however the 
defendant had led no evidence. The District Judge {WortMng;- 
ton) having ruled that the judgment of dismissal in 17292 estop- 
ped the present claim, the plaintiff appealed. 
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<?r<»»<;r, for appellant, was not called upon. * ' ,s* 

Per Stb\*^art, J—" Set aside and the case is remanded m 
further hearing. Evidence was adduced only on behalf of the 
g)ralntiff in the former case between the parties. Following 
therefore the judgment of the Supreme Court in D. 0» 
Kaiutara, 1^0. 16002, quoted by Mr. justice thomfeon iii his' 
institutes, vol. I, p. 336, and the later decisions on the point, 
■vie must hold that the judgment in the previous case 17293, 
that the plkintlif'S case be dismissed, is in effect no more than a 
nonsuit. Where it is intended that the judgment against the 
plaintiff should be final, judgment should be given in favour of > 
the defendant." 



Jilne 23. 
Present StEWARt atid OAYLETf, J. Ji 

Appeal. D.C. iKurunegala, 19427. The appeal in this case was rqectedf 

^hd per Stewart, J. — " The petition of appeal is signed by a 
PtWtbr of the District Court of Kegalla who i^ not entitled to 
practise before thfe District Court of Kurunegala." 



ividentse. D. C. CMla-U>, 20004. The 4>laintiff sued on a bond datfed' 
2Snd January, 1870, which had been granted by defendant in 
part satisfaction of a writ No. 18202. The defendant produc- 
ed a receipt dated nth March, 187Q, which purported to be a 
discharge in full of plaintiff's claim oh the said writ. The ques* 
tion therefore arosej whether the bond was cancelled when the 
receipt was given and its payn^ent included therein, or whether 
the receipt was executed when the balance due was paid, the 
bond being left inta«. The learned District Judge {Wragg) 
having excluded parol evidence in support of the fatter view, 
on the ground that it would Enable the plaintiff not merely to" 
vary but directly to contradict his own written receipt, the plain- 
tiff appealed. 

InappeutL, (Fer^fina^rfs for appellant^ per Sx-BWaRT, J,-J"Ser 
aside and case remanded for further hearing. Costs to abide the' 
result. There is no mention whatever of the bond in the 
receipt. It appears to the Supreme Court that the receipt is 
only prima facie proof, and -parol evidence may be received as tO" 
the facts. See Graves v. Key, 3 B and Ad,, 318." 



B. C. N^gombo, 6281. The evidence in this ease shewed that -J&aimagWi 
the defendant, who' was an adjoining iandowrier and who' had '^'"*' 
insu(x:essWlIy 6'oritested a right of way with the plaintiff in a 
breviou's^iiit. Was W ttie habJt oif wilfdlly driving his cattle into 
plaintiflfB field to the injury of the dams,dra)hs and fences there- 
in, and t6 tiife jjreyefition of Cultivation. The DistriCt.Judge 
(tUsehlng) awarded Ite 550 as damages sfgainst the defendant. 

tn apfedli the Queen's Advocate (Fer^^iraaraili with him) foi; 
appellant argUed against the judgment as giving unproved and 
ixcSsi^e dslMages. ^renier, for fespfOnderit, was not called, 
ipon. 

PefCittEt, J.— "It isperfet'tly dleat- that \n aetfons af tofts,- 
lire itiiscohdaet lot the defendarut in the ttrcumstahces of the 
tfansatliori iftay toe taken ihto consideratiori in aggravation of 
aamages. In the present case, the defendant's conduct has 
tesnvwy dppfessive, and as the wi-ofigfu! ^tt was clearly doH^ 
maliielously ahd with deliberate Mriifulness,- the Supreftie Court 
*«§*«> t^asen fei' initBrfgring with the amount of damages 



^.C.€oimk, (Sap^. the pidintift in this case Sbjettfed, House fais 
tmdotthe'pttivfeiafis of Ordinance Na. 5 cif i86j, to the assess- Meaning of 
ment iiiadeh^*edeftiYidafrts fthe Mianicipal Gwincil cK Co^ "annual 
iam^ oftHe annual «aliae-ot certain Ifous^ Belo'nging 'to him in »aiae.' 
BiMilie Sa-gistiatid prayed'fcir^Tediletion thereof. The defendatrts 
atum^ ^hat the yaluatiort was not excessive '; and the Question 
submitted to th« "Gaan was whether the words "full aiid:fair' 
anwal^lOe" '<»e**itig in clailse '^3 'ftf OrdiTiante No. 17 of 
iSSj, Bhoaid 68'69n9mifed tti rtiean the fress oi- n'ett annual value 
ofWfe (pi-e«aises ta«ed; -The -learned Distritjt ju#ge't'55*>-«««<st,) 
having ertteted, in a lortg and Elaborate judgment, into theques- 
tidnxjfjfednstruiEtion oii tii* anabgy of the Ehglfeh'iPoor Law Act 
ami the A'dts irelating to tire Bi^giish Omincy and Watch Katesj 
held a£ follows r— ^" lam of Opinion that the assessment is onl^ 
levJaMeron-tbe amount -at which the premises can reasonably be 
let lin average y«arsri after deducting a reasonable sum for the 
probable annttal average cost of repairs, insurance and otiier 
l9!(t>ei)'ses fteeessan-y for their proper i4>lceepi and after deduction 
bf allx)therpiAt>lic taites and rates on the -laMdj or <fMeh alti- 
[WMely laH chargealafle on the land. R&c ys. Hull Dock 
'2"*'"ti^ny» S* B. and C. 51?* is instnSfetive on the poifrt 
lofdedaGtingpFeviious'tates; and a great deal o^fusefttl infor- 
ttationontbeoorrectpHrtGiples of valuation wilJtoe *Band intli* 
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Mraning^of cases collected in Burn's Justice of the Peace (29th edition) vol. 
" annual " Poor," p. 290 et seq. The assessment complained of will be 
▼alue." set aside. It is unnecessary for the Court to amend it, as it was 
arranged by Counsel to take the opinion of the Court only em the 
question of principle ; but leave will be reserved to either party 
to move that the case be set down for evidence and judgment, on 
the actual annual value of the premises. Defendant will pay the 
costs of suit hitherto incurred. 

In appeal, the Queen's Advocate ior appellant. Th9 English 
authorities were inapplicable in the construction of the words 
" annual value" which had a local meaning given to them by 
Ordinances 4 of 1834 and 16 of 1865, the former of which 
enacted that the annual value was to be assessed according 
to the yearly or other rent or value at which the premises 
assessed were let or held. The gross and not the nett value was 
therefore clearly intended by the legislature. If, however, 
English precedents were to be relied on, there was the case of 
Elstone v. Rose, 4 L. R. 4, in which the Court ot Queen's Bench 
held that " annual value" meant the gross and not the nett rent. 

Grenier, for respondent. The Ordinance of 1834 was 
repealed in 1844, and in the absence of an interpretation 
clause in the Ordinance of 1865, the words " f uM and fair 
annual value" should be accepted in the sense in which the 
words were used in the EUiglish Acts relating to the same sub-, 
ject. 10 Geo : 4,c. 96 } 6 and 7 Will v 4, c. 96 ;. and 2 and 3 
Vict : c. 28. This principle of construction was fully recogniz. 
ed by the Appellate Court in Davids' case, D. C.. Cialle, -28914, 
Ci-v : Min ; September 27, 1870. Elstone y. Rose did not apply. 
The question there was one solely of jurisdiction, and the true 
, effect of the decision was explained in the more recent case of the 

Sheffield Water Works Co : v. Bennett, 28 L. T. (n. s.) Exch : 
509. 

Per'STEWAMT, J. — •* Affirmed. This is a case of considerable 
importance affecting the revenues of the Municipal Council of 
Colombo as well as the rights of property and residents within the 
Municipality ; and having carefully considered the question 
involved in the appeal now before us, we have come to the con- 
clusion that the decision of the District Court is correct, and 
should be affirmed for the reasons given by the learned District 
Judge in his able and elaborate judgment. The simple point for 
determination is, what is the true signiikation of the words 
' annual value' which occur in the 63rd section of the Ordi- 
nance No. 17 of 1865 ? It is needless to go over the grounds 
and reasons set out in the judgment. But we may remark that 
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we entirely concur with the teamed District Judge in his expo- 
sition of the meaning of these words, not only in view of what we 
ourselves conceive to be their true signification but following, as 
he does, the opinion of Mr. Justice Bayley, in R. v. Tomlinson, 
9 B. and C. 163, according to whose high authority, in the case 
of houses, the annual profit or value is always a ^<ir/ only of the 
annual rent paid to the landlord. In the argument before us 
our attention was called by the Queen's Advocate to the 34th 
and 38th.5ections of the Police Ordinance No. 16 of 1865 with 
the 6,bject of showing that the words " annual value" were used 
synonymously, with rent and meant the actual rent paid ; — the 
34th section creating a tax on the bona Jide annual value of 
'' such houses, etc.,'* and the 38th providing for returns to be 
supplied , to the'Committee on the following terms, "the owner 
and occupier of $uch house, etc., to furnish them with the returns 
of the rent or annual value." It will be seen on refer- 
ence , to tHe 63rd section of the Ordinance No. 17 oC 
1865 (the, Municipal Ordinance) relating to the appoint- 
ment of valuators and the assessment they are empowered 
to make, that the word rent does not occur in that clause, th* 
valuators being required to assess the property " according to 
its full and fair value." There is a similar absence of the word 
" rent" in the S3rd section of this Ordinance, which would 
rather seem to indicate that in the 38th section " rent" was in- 
cluded with the object and for the purpose merely of requiring 
the owner or occupier, as the case may be, to give the rent or 
annual value, so as to afford the means for the rate being proper- 
ly ascertained and fixed. At all events we cannot by bare im- 
plication engraft this provision into the Ordinance No. 17 of 
l86s< We have only to add that the case of in re Elstone v. Rose 
quoted In. the petition of appeal does not immediately affect the 
question in issue on this appeal. The point decided there was 
that the amount of value to the tenant, and not the amount of 
value to the( landlord, was the proper criterion of - value 
for the purpose of ascertaining the jurisdiction of the County 
Court in a suit between the landlord and the tenant. The ques- 
tion raised in the present suit was not touched in that case. The 
latter case is, however, an important authority for the position 
that where an expression, the meaning of which is left uncer- 
tain) occurs in a Statute, it may properly be interpreted by the 
legislative exposition given to the same expression in other Sta- 
tutes ; and if we qompare the expression " annual value" in the 
Municipal Council's Ordinance with the same or similar ex- 
pressions in the English Statutes, after the model of which our 
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jHouse lay. Dr4inance has fe> S great extent been framedi W will be eleai? 

JJeaningof fj^t ^i,g interpFetatJOP put upon the jw^rds by the learned 

yatae!" District Judge is , correct, his.tvue that in some of the Engli^ 

Statutes the term is m£// annual value, but that is not the case it| 

all, See 3 and 4. William IV. c. go. s. 3J eited by the EKstvi^ 

Jwdgej and 15 ajid' Victoria, Ci 8j. s. fi," 



^uaraptie. D. C. Gallf, y^6o2. Theplaintiflfe, J'. R, Bell antf Company 
ef Colombo, had sold and delivered to one Tranchell at Galfe 
a quantity of liquor of the value of Hs. 4f o. ?§, Tranchell h^d 
granted the plaintiffs a promissory note, which however was suh» 
sequently dishonored, and thp amownt, it was aileged, could not 
be levied in execution by plaintiff's, who had duly obtained 9 
judgment, by reason of Tranchell not being possessed of any pro- 
perty. The plaintiffs now sought to recover thp debt from the 
present defendant on the guarantie contained in the following 
letter, which he adjmitted hiaving addrg^spd to theplaintilfs befire 
the delivery of the goods to TranchelJ. 

Sth July, 187?. 

Gentlemeq-r-Vour note pf yiestefday I hayelduly received' and shall jnost 

eertaihly guarantie the acUfal payinent of &f r. Tranehell to any dealing; 

he may have 'with you { and I can again ^opgdently repoininend him as a 

good customer. Kindly 5snd the piiee- listof liquor, etp, whjfh, I. itpqij(fste4 

in my last. As for the vice it is of no use to me and you are at li^cty 
to dispose of it on ipy accpunt. Hoping t" ^^f ftPW yotf ^V return df 
post, 

\ am, &&, 

J. {I. Bell apd Co., Cplombo. 

The defendant pleaded (i) that the acceptance byplaiptiff^ef 
Tranchell's promissory note relieved \nm of his liability,, if any-f 
(?) that the letter cputajned no valid gMSFAntie within the: teu^ 
intent and meaning of the Ordinsneezof JS^of.and (3J that* 
assuming there was a giiaraptk. the letter goyiJd not be sjseda* 
it was not stamped. 

On the issHssthus raised the ease went to trial, and the defen'^. 
dant, on being examined by plaintiff's Oojupsel*, stated aS- 
follows:— 

lam residential Galle. I> know plaintiff, I coRiBspon^ with him< I buji 
a few things from plaintiff, j have known plaintiff fftr 1%. y$^s,, I 
know Tanchell mentiojisd in. ths.Iibel very well. He, lyas a shtojpban41»Wi. 
He wanted some goods to be sold. I recommended Tiap^ell to thp 
plaintiff, lie wroteto me and asked if he cofil^ rely on thp 'piani (Traijl 
phell)) Iwrotetothe plaintiff on the subjeaC. (Ijsttei with Ub^l^bowR)-, 
This is the letter I wrote. It isa Isttfr I wmte to flje plajntjff bsfprsi^ 
plaintiff supplied Tranchell with wines. The plaintiff's manrjef of doing 



DI^TMOT COURTS. 56 



I JUN« 



2«. 

tbusiness is to take promissory notes. I tiave made iitrtilar recommej«:ations Suaraatie. 

,to the plaintiff in regard to other people, and (tori them, aJ^p the plaintiff 

has iironnissory notes. I heard of a.warrant. against Tranchell. Ispoketo 

Mr. Jansz, plaintiff's proctor, and asked him to give Tranchell time to 

pay the amount- Mr. Jansz asked a letter to that effect, which 1 declined 

to give. 

The learned .Disirict Jutige {Roosmaleeocq), having held against 
,the defendant on all the three points raised in his answer, gave 
judgment ,for plaintiff with costs. 

fn appeal, the Queen's Ad-voci^te, for appe^lant. The letter 
■was .merely an o^er of guarantie, and did not bind the defen^- 
.dant, in the absence of any prpof that plaintiffs had noticed 
■the defendant of the acceptarice by them of the guarantie or that 
, the defendant had subsequently consented that it should be ^ 
conclusive guarantie. M'lver v. Richafdson, J M. and S., 557. 
But assuming it was a guarantie, the consideration for the pro- 
,mise did not appear in the document, and it was therefore not 
ibinding. Meera Saibo v. Falconer, hegaX Miscellany, 28. Civil 
Minutes, 30th June, 1852. The alleged guarantie moreover was 
,not stamped and should not have been received in evidence, 
Grenier, for respondent. In the case of M'lver and Richardsofl 
the words used were "\ have.no objection to guaranteej" and were 
jproperly construed to itieEyi a.mere offer. Here the language 
was definite (" shaUmcst rertainly guarantee") andwas address- 
ed to the plaintiffs Jn reply to their tetter, acknowledging^ 
the original correspnjideni^ froitt defendant r^omraending 
Tranchell. Notfiing but an absolute guarantie cQuld have 
;been intended. ;It was .not necessary that the consideration 
should appear in express terms.; it,was .enough if it could be 
-gathered from th,e dqcijnient that siich .and no other was the 
.consideration on which the undertaking was given. Sajkes y- 
Todd, 8 A and E, 846 ; Hawes y. Arjnstrorig, 1 .Scott, 661. 
The letter did not require to be stamped, as it came within the 
exception in theStamp Ordinance as an agreement relating to 
the sale of goods. Warringtqn v.,Furbqr, SjEast, 242.; Watkins 
v. Vince, 2 Stark., 368. 

Per Stewart, J. — " Afli,rnied.'It has been held by thjs Cport, 
in more than one case, that the cojisideratlon for a gu^rantije 
should appear on tlle face of it, and it is too late how to question 
.the corrgctiiess - of that decision. It is not, however, psssntjal 
that the consideration Should be expressly set out in the writing 
jn so many words, but It is sufficient if, by fair and necessary 
iimplicatibii, it Cart be collected from the document itself. $e,e 
Raines v. Armstrong, I Scott, 0,64- The defendant, in the letter 
.Upon which this action is based, says, ' your note of yesterday ;I 
shave duly received, and shall most certainly guarantee the punct- 
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ual payment of Mr. Tranchell to any dealings he may have wleh 
you ; and I can again confidently recommend him as a good 
customer.' It would, therefore, appear that previous cor- 
respondence had passed between the parties, and that the 
defendant by the letter in question promised the plaintiflF to 
guarantee payment by the purchaser, and further reiterated his 
previous recommendation of him as a good customer. This 
letter, it should also be remarked, concludes with a request that 
the plaintiff would send the defendant • a, price Jist of liquors,^ 
fee. Further, according to the libel, the claim of the plaintiff 
against Tranchell was entirely for money for liquor sold, but 
payment for which the plaintiff failed to realize, the amount 
still remaining unsettled, though writs had isaued against the 
purchaser. Nor is it denied that the liquor which TrancheH 
obtained was delivered to him after the receipt of the defendant's 
letter, and in consequence of it. The words, ' I shall most cer- 
tainly guarantee,' taken witli the context, do not seem to us to 
import that any further act was to be done by the writer 
to complete his -undertaking -; there is a distinct promise in the 
letter to be r-esponsible as far as he was concerned, and all that 
was necessary to effectuate his liability wasthe6a:le aivd delivery 
of the goods which, as already stated, duly followed, and thereby 
perfected the guarantie. The letter of the defendant appears to 
us to leave no doubt that it. contains a promise, as well as a 
consideration for that promise, sufficient to constitute an agree- 
ment, and consequently a valid guarantie under the Oirdinanee 
of Frauds." 
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Present Stewart and Cayley, j. J. 

D. C. Matara, 26827. The plaintiffs complained that while 
they were fishing at Moderawella with nool-del nets, the defen- 
dants, who used madel nets, disturbed them in the exercise of 
their right, to plaintiff's damage of Bs. 375. The defendants 
pleaded " that Moderawella was not a portion of the sea, 
and that it had been used for upwards of a third of a cen- 
tury for fishing only with the madels, according to the 
custom of the fishermen of the place." They further denied 
having caused any damage as alleged. 

The learned District Judge {Stvettenham) gave judgment as 
follows .— '• The issues in the case are (i) were plaintiffs inter- 
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fffpted By defendants as alleged; (2) had plaintiffs a right to 
fish where they cast their nets ? As regards the first point, I 
consider that it has- been' fully proved that plaintiffs did cast 
their nool del and did encircle a small shoal of fish, which they 
were prevented from taking by defendants' wrongful act in lift- 
ting up the net, so as to aUow the fish to escape. All the admit- 
ted facts confirm plaintiffs' story. The spot at which the plain- 
tiffs were fishing appears to have been 350 or 400 fathoms 6ff the 
shore, close to sortie rocks and on the shore side of them. 
Defendants pleaded a right by custom to fish the whole 
of Modereiuella ivaraja by drag nets {ma-del) to the 
exclusion of all other modes of fishing. It appears that those 
drag nets are used in rotation— a day for each net^and that it 
was 3rd defendant's turn on the day in question, but he did not 
fish IS there was no shoal near enough to capture — a drag net 
cannot be handled over rocks. I am not satisfied that plaintiffs 
Were fishifig over ground usually swept by drag nets. The evi- 
dence does not establish this — and some of the statements go de- 
cidedly to shew that plaintiffs were well outside of the ground 
usually traversed by drag nets. A madel does not exceed 600 
fathoms in length — it is stretched in the shape of a segment of a 
circle from the shore — the farthest point of a large net from the 
shore would not exceed 240 fathoms which is 100 fathoms short 
of the plaintiff's stiafionon the day in question. The custom 
pleaded by defendants does not appear to me to form ix defence 
in this case. It was set up as a defence in case No. 21959, D. C, 
and was then pronounced to be untenable by the Supreme Court. 
It is unreasonable that the tnadel ovin&r, whose turn it is to fish, 
should, when not occupying the water in any way, be able to 
prevent any one else fishing. It is unreasonable that a custom, 
which has existed solely for the convenience of drag net owners, 
should be used as an engine for preventing the introduction of 
new and improved nets. In fishing, as in every other industry, 
improved appliances, when introduced, diminish the profits of all 
*ho do not at once adopt the innovation. The true remedy for 
the sufferers is a timely adoption of the invention and not an 
attempt to restrict the Use of it. When no other net is being 
used at the spot, ft seems to me that the owners of a nool del, or 
of any other kind of net, have a perfect right to fish wherever 
they please, whether a drag net is usually drawn over the place 
or not. Judgment for plaintiffs against the defendants jointly 
and severally for the sum of Rupees three hundred, as damages, 
^nd costs of suit." 

In appeal, {ih( Queen's Advocate for appellant, Ferdinands 
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lyght of fpy respondent) per Caylby, J. — " Affirmed. It was held by this" 

Marf^ef ^''"'■' '" *^^^^ ^°- ^^>^^5' ^- ^- *^^"^ (Lorenz' Reports p. i6i)' 
and that the common right of fishing in the open sea may be con- 

fhaldel troiiled by custom regulating the time and mode of fishing, 
nets. But such custom rhust be reasonable, and the Supreme Court 

does ilot think a custoil:] reasonable, whi&h excludes all other 
modes of fishing, except that with the Madel, which is a huge 
and costly net and requires a great number o£ persons to work' 
it. Such a custoth was held untenable by this Court in the 
case No. 21,959, District Court/ Matara. Moreover this alleged 
custom is not proVed in the present case. The only evidence in' 
support of it is that Madel nets were exclusively tfsed Until Nool' 
nets were introdiU:ed into the- District. To hold that the use of 
the only kriown form of net, for a number of years, raised a 
Custom, by which any other form of net was excluded, would be 
a bar to any kii^d of improvement in this branch of irtdustry,- 
Since the introduction, of the Nool net the matter has been the 
subject of constant litigation,, aiid the alleged custom has nevei" 
t>een acquiesced in by the owners of the latter kind of nets." 
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Present S'fEWART and CAylby, J. J. 

Appeal on ^- ^- ^'''tdy, 59069. In this case the judgment, which was 
facts. entirely a finding on facts, was affirmed in the fotlwing terms r 
" The evidence is absolutely contradictory and gross perjury 
has been committed on one side or the other, fn cases of this 
kind, the learned Judge who hears the evidence and has the 
means of personally observing the demeanour of the witnesses is 
in a far better position for ascertaTning the truth than this Court 
which has to form its opinion merely from the written notes taken 
by the Court below ; and it is only in Cases where we are clearly 
satisfied that the Court below has taken an erroneous view of the 
evidence, that we should venture to set aside a verdidt on a ques- 
tion of fact which has been fully investigated and on Which the' 
learned Judge has e)ipressed a decided opinion, fn the present 
Case, no sufficient reason has been laid before us for differing, 
viHth the Court below ; and the non-registration until 1872 o^' 
the conveyance which was executed in 1866 (which non-regis-' 
tration is uriesplairiedj raises a strong presumption against the' 
Bona fides of" the defendant's possession of the deed." {Tbt- 
Queen's Advocate for appellant, Ferdinands for respondent.) 
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Present SfEWAitT ahd Cayley, J. J. 

b. C. Celmibo, &2/i&^. The plaimtiff, who was a Brahiiiin . ra»orce. 
priest, sued for a divorce on th© ground of adultery and maliei- Condonations 
6us desertion, but his prayer was diiswi;iss£fd by the learned Dis- 
trict Judge {Berttikk) in the folb*ing judgrireht wbieh fully 
explains the facts of the case :^- 

The parties were married according to Hindoo' usages in 1857 
and cohabited tiW i86Jj when/ according to the evidence, the 
defendant left plaintiff. The plaintiff has attempted to show tha!t 
since his wife left him, she has lived in adtittery first with Muni- 
andi and afterwards with MuttipuUi ; and he has called a man 
Mootoosamy artd two women; Naku and Sundefam, to prove 
this. The evidence however is of a very unsatisfactory character, 
both asregards the Witrvesses themselves and their sredibitity when 
tested by dales." According to* Mootoosamy^ defendant lived 
with Muniandt from 1861 till 1865 or isSeS, and then went 
with Muttipdlli and cohabited with him for only a year. But 
according to ijunderam; she continued living^ with Muniawdi 
down to about 1871, and the alleged cohabiita-tion with MuttipuUi 
isialtogether ignored. Tht> witness who so deposes professes to 
have been herself living all this time along with the defendant as 
joint wives of Muniandii Dlearly, either she Or Mootoosamy must 
have given untrue evidence; According to the wo~iiian's account 
of herself,, no one could have better naeanis of knowing the actual 
truth than she; butj on the other hand, MootooSamy details that 
he was the very person who rented to MuttipuUi the hQuse 
he and defendant cohabited in/- and rented it for that express 
purpose. Nothing is per se more prcbable among native women 
Of the class we have to deal with here; than that she has cohabited 
with other men during the 12 years that have elapsed since her 
Reparation from, her husband j but this is not enough : a Oburt ot 
Justice must have Credible evidence of the! cohabitation, and 1 
think credible evidence is wanting in this case; But there are 
Other objections to decreeing a divorce. It appears that plain- 
tiff himself, about a year alter the separation, went through 
the Hindooi ceremony of divorcing his wite under the 
auspices of a priest j, and after doing thatj I do not thi«k he cart 
be allowed to obtain judgment in this suit on the ground either 
bf any act of adultery comniitted after that pnoceedlng, or of 
Sesertion subsequerit thereto. There is'no' room (or the idea of 
any malicious desertion by the wife in the subsequent periods 



Divorce. and it would be contrary to reason and nature to hold tKe wife" 
Condonation, responsible for adultery committed after her husband had led' 
her to believe that their marriage was legally- dissolved ; and 
such must have been the belief of a common native woman like 
this, who could know- nothing ot law beyond her notions of Hindoo 
ceremoniesi We are therefore restricted to acts of adultery or 
desertion committed in the course of one year following the separa'- 
tion in 1861 ; and granting this proved (tor ttie sake of argument 
only, being facts which may or may not be true) we are met with 
t-he fact of 12 years' delay by the plaintiff in bringing his action. 
Now condonation may be implied from delay in instituting pro- 
ceedings, when the delay is not aocounted for ; and a delay 
thus unexplained forms a presumption of passive acquiescence in 
the complainant. I. Burge, 659. Remissio injurice bars the 
action, and this is inferred from long delay of the action import- 
ing acquiescence. BeU's Principles, § 1533. I do not indeed 
find it expressly so stated in any work on the Roman Dutch Law 
at my disposal (I do not have access to Brautver,) but it flows 
naturally from the general principles which I do there find 
stated and has been so recognised at the Dutch Oolony of the 
Oape of Good Hope. A casein point decideJ in 1848 is re- 
ported in Menzie's Cape Reports, p. 283. In that case a wife 
who was separated from her husband had, to his knowledge, 
cohabited with her paramour for 18 months, and a divorce was 
refused, and the further hearing postponed to enable the plaintiff 
to bring such other evidence as he might think fit in explanation 
of his conduct. This case has the more weight from the circum- 
stance that it clashes with a previous decision in 1843 ( reported 
at page 278) where the delay of a separated wite lor 12 years^ 
after knowledge of her husband's adultery, was held not to 
constitute condonation. The rational test seems to lie not ipso 
facto in the delay itself after k-nowledge, but in the answer to 
the question, — whether the circumstances import passive acquies- 
cence ? and i?<)«iiiio i«;aW«c ?; and such along, delay as this- 
throws on the plaintiff the burden of establishing the circum- 
stances and explaining it. He has attempted to explain it by 
showing that he had been advised by Counsel, the late Mr. Lorenz,- 
within a month after his wife left him, that his marriage was 
invalid for want of registration under Regulation 9 of 1822^ 
and that therefore no divorce was necessary or possible j and ho 
says that he only discovered the erroneousness of the opinion 
the other day. I- do not put faith in this story, which he has noC- 
a scrap of writing to prove ; and he has stated that Mr. Loren* 
*as- then living in a house (.Uplands) which he certainly neve'' 
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a.ved in since he came out from England, and entered on the prac- Divorce. 
,tice of his profession. The opinion itself would indeed have Condonation, 
been perfectly correct at its alleged date (1861). but it is to the 
•last degree improbable that Mr. Lorenz should further have 
radvised him, (as^plaintiflf states in the affidavit filed with his re- 
.plication) that the Hindoo marriage could be dissolved by Hindoo 
•rites; as such an opinion would be in the very teeth of section 20 
of the Marriage Ordinance of 1847, which was then in force It 
must have been manifest enough to plaintiff himself, that if there 
was no marriage there was no need of any divorce, except to 
-satisfy religious scruples, if there are any such in the sect he 
ibelongs.to, with respect to the mere manner of making and 
loosing the matrimonial tie. Yet he alleges Mr. Lorenz' opinion 
as the reason for his having gone through the subsequent cere- 
mony of divorce by a, Hindoo priest. Quite incon^stent too with 
thisstory of his having consulted Mr. Loreaz and with his own 
alleged belief of the legal invalidity of the raarniage, is the state- 
ment in the affidavit that the affirmant " believed and acted as 
if the marriage had been -properly dissolved" by the native cere- 
mony. This evidently points not to religious but to legal ideas. 
It may be said that the -fact of having gone through the native 
ceremony of divorce implies a non-acquiescence in his wife's con^- 
duct, but he cannot be allowed with one lip to plead the informal 
divorce as the explanation of the delay and to piead with the 
other lip that he had been advised there never was any marriage 
at all, and thus set up two contradictory explanations of his delay- 
In truth there never was any valid consentient marriage be- 
tween plaintiff and defendant. There was no valid marriage 
'"'857; nor any subsisting in 1861, when the separation occur- 
red, and the ceremony of 1857 only became a marriage on ist 
March, 1867, when the Ordinance 13 of 1863 was first proclaimed 
and when § 3 of that Ordinance operated by ex post facto legis- 
lation to make the ceremony of 1S57 valid. In strictness, there- 
fore, his laches from a legal point of view only dates from 
1867, «ind I can quite understand that as a matter of fact he 
was quite ignorant of the Change in his status which (not his 
intention but) the law then effected, which has doubtless made 
many another person married without their consent or know- 
ledge, through the absence of any provision -to vaclidate prior 
native divorces as well as prior native marriages. Wherefore, 
if it had been a bona fide ignorance of that strange legislation 
•of 1867 (which married people without their own knowledge,) 
tthat was the true cause of his delay, I should be disposed to 
4hink the explanation quite satisfactory. But it cannot be coxu 
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Divorce. scientiously said, and has not been alleged, that this in tlie least 

Condonation, influenced his conduct. So far as ifB is concerned, the delay 
since J867 was no more than a continuance of the same state 
of mind and inaction thtit had operated since 1861. Now 
placing no credit in his story aboijt Mr. Lorenz' opinion, thaj: 
must be considered an inaction in the face of his own belief 
that the marriage had been valid ; and it would b,e a mere tech- 
nical quibble and juntruth to say, that on I^al grounds connected 
with fluctuations of legislation of which he was wholly ignorant 
there was not passive acquiescence in hjs wife's CondiiCt from the 
time of tlie Hindoo form of divorj;e a year after their separatioij 
( 1 861) when there unquestionably was s,uEh laches and acquies? 
cence, if his conduct be tried as it ought to be, by hjs own idea 
of what the law was,4-that idea being that the piarrjage was 
valid. On these grounds, therefore, even jf the fact of adultery 
or malic.ioiis desertion ^r/or to the formality of the native divofce 
could be held established, J consider the pl^irijtiijf not entitled to 
a, judicial decree of divorce. As the laches was not specially 
pleaded, I thipk it expedient to note that the obje,ction was duly 
taken by the defendant's Counsel at the trial on the evidence that 
then transpired. The prayer for divorce is refused. 

In appeal, ^.arfianatken, for appellant. Jn cases of adultery 
exact dates need not be proved. Proof of general cohabitation 
was sufficient, (^Covfde/f y. f^oveden, 2 Haggard's 0, Rep.) [But 
how do you explain the delay and conse(juent passive acquies- 
cence ? — STE\yART, J.] There was no delay. In a legal sense 
laches corameticed only after 1867. [Has any sict of adultery 
been proved after 1867 ?— Cayley, J.] yes, if the WjjtjiesSes were 
to be believed. A period of six years therefore was not so great 
^ delay as to justify the refjjsal of^ diyorce. Neither Wa? 
there any passive acquiescenpe. Thjs ^yas a pe,culiar case and 
f.he Court h^d tp deal with the ideas and Biental attitudes of at) 
eastern community, apart from a ^ijropeai) stand point of view, 
Tp dp substantial justjpe, the Court shoiuld transport itself to the 
^tMosphere pi Hifldu thought,! (Maine's Ancient ]LaWr) The 
parties were grahmins, and the rigorous fade pf customary W 
^jjiong them was to punish adultery with death, or what wag 
(Considered the same thing, to perfornj funeral ceremonies in res? 
pect pf the guilty woman. She was thu« to all intents and pur- 
poses de^d to her husband. The possibility of coanivmcd, therg- 
fpre. could npt enter into the, consideration pf this case. 
Grenier, for respondent, was not (tailed opofl. 
Per Syp-yyA^T, J.— Affirmed. 
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't. C Colombo. 62957. THe ^Isiintiff,, as wWow ofione Dbeo- ^^"^J^"^^*"* 
'dpris Allis, Glajraed a, liftj iijter^st in her huslj^nd's estafe, whicb 
iiKj^luded a. garden at Colpetty Avith the bjujldings standing 
thereojj"; and alleged, tl^at th& defend^nj:. who. had occupied a 
house on the saidigftcden as;a, monthly, tenant during the lifetime 
oC her husband (who died in March i802), and subsequently as 
tenant under th&'plaint-ifffherself, at a oipnlhly rent of one rupee, 
oow r^fuspd to pay. rent du«, from January 1S73 and disputed 
plaintiff's title. The defendant, in. his answer, pleaded that a third 
ipsrty. (Hendrick Perer^) had,'^ in 1851 granted to him a certain 
.p9K.tipn of the premises in.dispute, and had given him permission 
to, erect a dwelling house thereon and to occupy the samp, rent 
fr^e, in consideration of t4e services f>reviously and then rendered 
by. defendant and his wife and by. the family, of th|S latter." He 
{ufthec pleaded prescription in bar of plaintiiT's claim. The 
plaintiff, in her replication, admitted that Hendcick had been the 
oiiiginal owner and that hijs wi|do.w had given the defendant 
■permission to erect the house in question, but set up title 
through her own husband by purchase, from Hendrick's widow 
in 1857. 3he also Fepeated her former allegation that defendant 
had paid her. rent till ihe end'of 1872. 
The learned District ^udge {Berwkk) held as foltowsi 
" 0n the question of payment of rent, I rely, and rely only, on 
the evidence of the wpnian Welmina, who proves the payment 
■by the defendant of a ground-rent. Now this 'ground-rent' 
is very unlike what we ordinarily understand by the simple word 
"rent,*' It exactly represents the idea under which persons 
having a ' planting interest' pay what they call the ' ground- 
owner's share,'*— they themselves as planters having 'aV the 
same time, an indefeasible and inheritable right in the plantation. 
■It, in fact, represents the Emphyteusis of the Roman Dutch Law 
which in almost the entirety ot its incidents is one of the mott 
ordinary customs of the Cingalese, though not perhaps ordinarily 
known to them by thatiaw term. I have no doubt the ground- 
owners gave the defendant permission to build a house on their 
ground and to occupy the same for some nominal or real ground 
'rent, and if the permission had been formal and notarial the 
'defendant would have had a valid and permanent title as an 
'emphyteuta' to the occupation of the area so long as the house 
should stand on it. But as there was no written and notarial 
deed in his favor, no interest in the land passed to him by virtue 
e£ the permission accorded to him. But he has acquired by 
prescription that right of emphyteusis which was imperfect in 
the mode of the grant. It will therefore be declared that the 
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Landlord and piajntiff jg j^g ground-dwner of the area occupied by the housfe ifi 
question, subject to the defendant's right of occupation as an 
emphyteuta or perpetual tenant on payment of the ground rent. 
What that ground rent was is not very clear. ' On the whole I 
think it was one rupee a month, and that amount will.be declared. 
An emphyteuta or perpetual tenant (like a service parveny teriant) 
is liable to be evicted on refusal or failure to pay the rent on due 
demand. And possibly the defendant has incurred that liability 
in this case. But the law does not lean to these forfeitures (see 
Van Leeuwen), and, as it happens, the plaintiff has not sued for 
a forfeiture on the ground of a breach of a condition of the tenure 
of emphyteusis or perpetual tenancy. She claimed much more 
than she is now considered entitled to. She clai.iied the fuH 
owilership, subject to a mere nianthly tenancy. Not having sued 
lor a forfeiture of the tenure of emphyteusis, the Court sees no 
ground for declaring it. Plaintiff will receive 15 shillings as 
arrears of ground rent. Each party having been wrong, they 
will pay their own costs of suit." 

In appeal, (the Queen's Advocaie and Grenier for ap« 
pellant, Broivne for respondent) per Oayley, J. — " Set 
aside and judgment to be entered for the plaintiff with 
costs' for the house and ground claimed in the libel, and that 
the defendant b« ejected therefrom. It is also decreed that the 
plaintiff recover fiom the defendant rent at the rate of 50 cents 
per month from the ist January, 1873, ""'■• he quits possession of 
the said premises. There was no claim as emphyteuta set up in 
the answer, but of title in the defendant as absolute owner by 
prescription; and this was the only issue raised on the pleadings. 
The monthly rent proved to have been paid must, in our opinion, 
be taken as an acknowledgment by the defendant of title in 
the plaintiff, in the absence of legal proof of the defendant being 
owner by some other title. To hold otherwise would in effect be 
allowing a tenant or occupier of premises, who may have regu- 
larly paid rent for more than ten years, to sot up a title as an 
emphyteuta in perpetuity against the landlord and proprietor. 
This judgment to be without prejudice to any claim that the 
defendant may have for compensation for erecting the house." 



Bond. D. C. Kmidy, 59195. The plaintiff sued on a Bond dated 5th 

cv^ZL August, 1872, for the recovery of Ks 255 and interest. The 

= «•• defendant pleaded payment and led parol evidence jn support 

of his defence. The learned District Judge (ia«;<i>) held as 

follows. 
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" Iti this case I have felt and indeed still feel great hesitation. ^ond. 
F-amuneasy in receiving and in giving effect to parol testimoify .vid-nce. 
to prove the extinction by payment of an obligation constituted 
by a formal Bond under seal, which is still in the original creditor's 
heinds. By the Law of Scotland, with which alone I am fami- 
liar, no written obligation can be extingui;5hed except by a 
writing under the creditor's hands or his admission on oatri that 
he has been satisfied : the ground of thatrule is not so much that 
witnesses are not believed, but that they are apt to mistake both- 
the amount of money paid and the precise object of the payment. 
Even by the law of England, which admits parol testimony 
in many cases in which it is rejected in Scotland, I find it laid 
down by Taylor and other authorities> that a deed under seal 
can only be discharged by writing. But it is pleaded in this case, 
nd indeed admitted by Counsel, that in this Colony a fur- 
ther step has been taken. Deeds which like the present one profess 
to be under seal are regarded as simple contracts, and however 
solemnly the obligation has been constitued it may be proved by- 
parol to have been dischargfed. I was referred to several decision, 
of the Supreme Court which seem to support this proposition 
Therefore, while I cannot help expressing my doubts whether 
the law be good, especially in a country where parol testimony 
is less t« be relied on than at home, I must take the proof here as 
jt has been. presented to me ; and on it I have no alternative but to 
give judgment for the defendant with costsi Plaintiff's claim is 
dismissed with costs." 

In appeal, (Grenier for appellant, Ferdinands for respondent) 
per Catley, J. — "Set aside and judgment to be entered for the 
plaintiff. with costs. Parol evidence of payment in discharge of 
a bond is no doubt legally admissible in this country. But it by 
no means follows that the witnesses a party may call to prove pay- 
ment should be believed. Where the grantee holds the bond, 
clear and trustworthy evidence of a strong and conclusive character 
is necessary to establish payment ; and^the possession of the in- 
strument by the creditor should also be satisfactorily explained : 
otherwise no obligee would be safe. In the present case, it is highly 
improbable that aMoorish trader,such as the 2nd defendant, would 
under the circumstances appearing in the evidence have paid *o 
large a sum as £^ 37. 10, without obtaining, a receipt or getting, 
back the bond. The evidence of payment accordingly should 
have been correspondingly strong and. reliable ;. whereas that 
adduced by the, defendant is,, on the contrary, in our opinion, 
open to grave doubt and suspicion. There is, moreover, the 
testimony of the plaintiff, which seems to us • credible and cq?? 
sistent with the probabilities of the case."' 
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Budhist D_ c. Kurunegala^ 19413, Kotagama Unanse, chief ipriest oft 

B^'uesfb''" "le Rukmale Vihare, robed his grand-nephew K ehelwatugode 
incujnbentto Unanse when a child of ro years, old., and executed in the year- 
co-pupil. ofSaka 1739 (A. D. 1817; in his-favour a deed of gift of aU; 
the temple and other lands, belonging to himselt " by right of 
robing succession." On the nth March, i845,.Kotagania on his. 
death>bed executed a deed whereby " in making disposal of 
my property" he, inter a/i^, granted " to my>pupil Kehelwatur 
gode" a field, a temple and all his propertjy at Ambaekke ; to Inde^ 
Welugodde.'/a priest of the descendants of my tutor," other lands ;_■ 
to" my pupil Kotegaloluway" other lands ;. to" KarewilSgala,. 
the pupil ol my tutor, who is rendering much assistance to me 
at present, the Rukmale Vihare vrllage situate at Kotangampale 
Korle in the district of Seven -Korles, and all the moveable and. 
immoveable property thereto appertaining" ; to Paepole and. 
Pitiyagedere " who as my own pupils are rendering much assis- 
tance to me" certain lands in Kandy ; and " moreover appoint- 
ed that the remainder of all ray moveable iproperty * • •'sha't 
be equally divided among the aforenamed six priests." Kota-- 
gama died on the 13th Marchyi84S, and his Will was on the-Sth, 
July, 1845, propounded in case iS4»i., District Court,. Kandy, by all' 
the legatees, except Kehelwatugode who opposed it as a forgeilyi-, 
but its validity was established by a decree of the 12th .June, -1846. 
From that decree Kehelwatugode appealed. In November 
1853, the Supreme Court remitted the case to the District Court 
to have the representative of one legatee, tTien dead> made a 
party, and thishaving been done by the District Court, order was. 
then made on the and Sebruaty, iSgS,. that the case should be- 
returned to. the Supreme Court. The case xvas apparently mis- 
laid for some years, as it had not reached the Supreme Court on. 
the 3rd March, 1854. In September 1.864, the Will itself was. 
produced in evidence in a case 30879, D. C. Kandy, but the case 
18401, in which it had been filed, was not received by the Supreme 
Court till the 3pth July, 1872, and on the 4j:h September follow- 
ir^ the appeal was rejected, " it having been decided long^ ago. 
that the appeal had been abandoned." 

In the interval between 1846 and 1862, several law suits arose 
between Kotagama's legatees. In th« first case (30879, D. C 
Kandy, 1861— 1864) the bequest in faVour Of Paepole and Pitiy- 
gedere was upheld as against the clatei of K.feh»lwatiigodfe a^ 
pupil and heir, it being proved that the lands bequeathed were 
Kotagama'sprivatepi"6^erfy and not ttniple lands.. In Decem- 
ber 1870, the successor of Karewilag'ala brought an Action (18887: - 
t>, C. Kurunegala) against Kehelwatugode whoi. he alleged,. 
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had expelled him from the possession of the Rukmale Vihare, but f ^thood 
this case was withdrawn without prejudice, pending the decision gjquest "by 
of 18401, D. C. Kandy, then received by the Supreme Court incumbent toi 
Finally in iSja, after the Will had been upheld .in appeal, Kar- co-pupil, 
wilagala's successor brought the present case against Kehel- 
watugode and.his sub^ipriest M.aldeniya for thisVihare. For the 
nlaintiffjit was alleged in the ipleadings and evidence that, after the 
death of 'Kotagama, Karewilagala as legatee thereof entered into, 
possession of this Vihare in 1846 and continued thereon till 1852 
when he died. He was succeeded, by plaintiff, who in 1858 put 
in charge apriest Nungomue, and the latter continued in charge 
till October 1S68 when he was ejected. The i5t defendant, in 
denial of the plaintiff's possession, asserted that he hirnself 
had possessed since the institution of the case 1S401, D. C. 
Kandy, in iSSS>- t'" ^^ present time,, and adduced evidence 
to )prove that he had in charge under him at different times 
Muduflne (dead), Jumbulgodde (dead), Relcowa, RatemjJola 
(!86z--lS67), 2nd defendant,. Kadyonuwa, and Dambadeniya :■ 
and'clairaed to hold the incumberlcyof the Vihare, &c., belonging 
to the We Kotagama by Gnati-Sis^/i-fiarattifara iva as his pu- 
pil alnd relative, And by 'virtue of the deed ot 18 17. To the re- 
plication of the iplaintiff claiming title under Kotagama's will, 
defendants rejoined that 'Kotagama had no right to executfe 
sach a last will and deviate thereby the succession to trust pro- 
perty, such as the Yihare and its endowments. In addition to, 
the cdnfljcting evidence on either side, the ^ases -18401 (Kota- 
gama's will) and 3oS79J('Pa6paMe and Pitiyagedere's legacy) D. 
C. Kandy,. and 18887, D. C. 'Kuruiiegala (previdijs suit with- 
drawnj, were put in evidence by the plaintiff,, sind cases i82i8> 
and 18569. D. C. Kururiegala by the defendants. Of the latter, 
18218 was a possessory action brought by ^st defendant in i866v 
against Ratempola as his defaulting manager of this Vihare un- 
der a power of attorney which 1st defendant had cancelled, and, 
18569 was a possessory action brought by. Nungomue against, 
2nd defendant in 1870, in which the former was declared, enti-. 
tied to certain temple lands. 

The District J,-udge (^i. H, De Saram) after reviewing the 
history of Kotagama's will case, 18401, D. C. Kandy, said, 
-^" The questions arising -for decision are, First^is it com- 
petent for either party to claim the lands, by prescription ? 
Second— can the defendant question the validity of the be- 
quest to plaintiff, he h'aviBg 'originally disputed the will only 
on the ground of its being a forgery ?' — Thirdr-Had the 
deceased Kotagama a right to dispose of the Temple to th^ 
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Budhist plaintiff? First, possession will not benefit either party, as tfie ■ 

priesthood, ^.^^^g j^^^ 18401 must be regarded as pending till 1872, when the 

Bequest by „pgai ,^35 finally rejected, and this will prevent prescription. 

incumDent to rr"" ... 1 u mi .. ^ *i. 

cD-pupil. running. Secondly, the will being upheld will not prevent the 

validity, of the beqiiest being, disputed, and the fact of the 1st, 
defendant having consented to judgment being entered in No. 
30879, D. C. Kandy, for certain lands in favour of> purchasers 
from Paepole and Pitiyageder^, legatees under the will, does not 
debar him from disputing the bequest to the plaintiff's tutor, as 
the lands in dispute in that case were the private property of the 
testator. (Supreme Court judgment, 26th January, r86o, in that 
case). Thirdly, in determining the third question proposed for- 
consideration, it is necessary to ascertain the mode of succession' 
to this Temple, and it is important to look to the wording of the 
will. Unfortunately,, the original is not in the case, and it was . 
stated by Counsel at the trial that it was abstracted from the re- 
cord and is not forthcoming. There is however a translation- 
filed, and from the endorsements- on it, and from, the record, 
made in the case when.it was filed, it is clear that it is the one that, 
was filed with the will. The plaintiff, is the pupil of the late 
Karewilagala Unanse to whom the Rukmale Vihare was be-- 
queathed, and it is through, him. that the plaintiff now lays 
claim to the Vihare. The plaintiff in., his examination admitted 
that the testator succeeded his tutor in the management of this 
temple, so that it is clear the succession to tha incumbency is re- 
gulated by the Sisiya-p,arampara!wa. The ist defendant how. 
ever contends that the succession is hy the Gnati-sisiya-parani- 
p_araiva, that is that the pupil should also be a. relation of the 
deceased priest,, but this question does not arise in the case as be- 
tween the plaintiff and ist defendant. In this will (according, 
to the translation) the testator designates Karewilagala Un- 
anse as ' the pupil of my tutor' and calls the ist defendant, 
'my pupil.' This declaration that Karewilagala Unanse was- 
the testator's fellow-pupil is conclusive, and from the leading 
case on the right of succession to Vihares (366; Dv C. Kurune- 
gala) it is clear that Kotagama Unanse could not bequeath his- 
trust and will away the temple and its endowments to his fellow 
pupil, to the exclusion of his pupil,, the ist detendant. It is 
_ therefore decreed that the plaintiff.'s claim b e dismissed with 
eosts, and that the ist defendant as pupil, of Kotagama Unanse 
be quieted in the possession of the Rukmale Vihare with all the- 
endowments thereof." Against this decision the plaintiff ap- 
pealed. 

Breivne, for appellant. Pirst, the bequest by Kotagama must' 
be upheld as a bequest of private property in the absence ©f evi- 
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•detice'to the contrary. The bequest in favor of Karewilagala ^"th'^'d 
is made in the form in which private property would be bequeathed geauest br 
by a priest. It is in the same language as that which was used incumbent to 
in the devise to Paepole and Pitiyagedere of lands which in 30879, co^pupiU 
■D. C. Kandy, were .proved to be private lands i-; and the devise 
thereof WJts upheld. There do not occur in the will the words 
" in charge" or ' in trust* on which so much stress was laid in 
'thejudgment in appeal in 9040, D. C. Ratnapura, as denoting 
thatthe lands were temple property. The devise being foU 
lowed by long possession, the onus of proof that these 
were temple lands lay on the -defendant, who alleged 
that Kotagaraa had no power to deal with them by his 
last will. The original title has always been established in 
evidence in like cases : 366, D. C. Kurunegala j 9040, D. C. 
■Ratnapura; 27058, D. C. Galle. But the learned District Judge 
assumed the lands to be Temple lands, and therefore, in the 
absence of evidence, his decision must be set aside. [Cavley, J. 
Rotagama's succession to his tutor, and the appellant's succession 
to his tutor suffice to shew that the lands pass by succession 
and are therefore temple lands.] Assuming his tutor to have 
died intestate and without granting him a deed of gift the appell- 
ant would succeed. [(Jayley, J. No. His lay heir would become 
'entitled.] The question on the .pleadings is the right of the 
appellant's tutor and not the right of the appellant under 
him. Secondly, assuming the lands to be Temple lands, 
Kotagama had the right to bequeath them to his fellow pupiU 
The 1st defendant has failed to support his contention tha*^ 
the succession is regulated by Gnati-sisiya-paramparaiva or 
Skuuru-faramparazOa (as the succession by relationship is 
termed in 366, D. C. Rurunegala-: — Service Tenures Com- 
mission Report for 187 1). The law as to Sisija-paramparaiua 
is thus laid down by the priests of Malwatte Wihare, as 
approved by twelve Randian Chiefs on the Sth January, 1832. 
" The lands, Wihare, &c., belonging to Bhikshu (or Upasampada, 
priest) will, although he had (so many as) five pupils, devolve 
solely to that pupil to wuhom an absolute gift was made thereof, 
and that pupil alone of the said donee will afterwards succeed 
thereto who received a regular gift of the same from him. The 
■uninterrupted succession of pupils in this manner is termed 
Sisiya-paramparaioa. Should the priest, the original proprietor 
declare his bequest common to all his five pupils, they will 
all become entitled thereto, and one of them being elected to the 
superiority, the other four may participate in the benefits ; the 
said superior being dead, the next in rank will succeed to the 
Superiority, and along with the r»st (of th« survivors) will enjoy 



BudhiBt tf,g benefits. This drder having subsisted, the last survivor wifl 
priest oodk gnjoy t|^e benefit, and have the power to make a gift in favor 
'incumbent to o^ a"y other person. But. the original proprietor-priest may 
Go-pbpil. transfer his rights to any other person he may chodse, passing by 
liis 6wn piaflils. In the event 6f the original proprietor dying in^ 
testate, 'the 'prie'sts who happened to be assembled (at his death-* 
become erititted' in common. Things which bel6figed equally t6 
two priests devolve wholly 'to tlie survivor." In these three rule?, 
the rule as to succession to temple land^ is laid' down in a 
three-fold division, viz. (i) where gift is rhade to one pupil, (2<) 
■where the bequest is common to all pupils, and (3) where the 
Vights are transferred to a Stranger to the exclusion of all the 
pupils. InaSmtich however as the gfiftcan be ftiade to all th^ 
■pupils cir to. a stranger, it folloivs that a priest while heliaS 
authority to doiio (9040, D. C. I^atnapur^) is not bound to sele«!t 
one pupil or indeed any pupil as his sucQessoir. It is sufScient if 
the object of his selection be a priest. In 51118, D. 0. Kandy, 
it was held (per Cayl,ey, D. J.) that a priest who has no pupils 
of his own can nominate as his succesgor a pupil of his Tellow- 
piipil, as being one in the same line of pupillary succession j and 
■referring t^ these laws of the Malwatte prlests> i,t was thgqe stated 
fey the District J|Udge, — " the words are general,^ and I do pot see 
how they can be m^de to apply to the inpumbent's own pupils 
only." Accordingly, I subniit thatit was competent for Kot^ama^ 
to bequeath to his fellow pupil to the exclusion of his own pupil, the 
respondent. [Cayi.?y, 'J. 'It has, a\ways been the accepted rul6 
of law in this Court that when once a gift was made by a Sannas 
or otherwise: of lands for the purpose of future priestly succession 
by Sisiya-far.ampara'wa, thp original proprietor-priest might 
indicate the person through whom the line of sj^iccession was t6 
pass, but that therea,fter the succession was always to continue 
tjierein strictly limited to the piipils qf each successive inciimbent. J 
No such conditions are slated in these rules to have been ever 
imposed by the Kings or other donors, and as " the original pro- 
prietor priest" had absolute powers of selecting his successor, td 
whom he transferred all his rights, each succeeding proprietor- 
priest received the same rights as belonged to the original pro- 
prietor-priest without limita^tion, and Could dispose of them at his 
pleasure to any other priestj especially if the latter were % co- 
pupil. [Cayl^y, J. The enforced Hpiitation of succession to 51 
priest's own pupils has never been questioned previously to thi^j 
and; as it has always been accepted and ac^pd upon, our judgment 
must be given in accordance with it.] Thirdly, the defendant 
having in 1845 failed to prove the invalidity of the testator's will 
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in 1840!, cannot be perfnitted nPW to question thie validity of the Budhist 
bequests therein contained. This point vyas raised and decided i'"^^''l"''^" 
in the affirmative in 38790, District Court, Kandy, against the jn/i^mbent to 
present defendant who took an appeal therefrom. The decisipn co'pupil. 
was not set aside ih appeal although the case was heard and 
remitted for fiirther hearing pp affidfivits of fresh merits. Fourth- 
ly, prescription is against the i^ef^ndaiit and establishes the genu- 
ineness of pur claim. The non-receipt of 18401, District Court, 
Kandy, by the Suprerjie Court in 1859 — not till »872— and the 
production pf the will in Kancjy in 1S64, prove that the defer)d- 
ant must be regarded as having abandoned his appeal shortly 
after 1855, the date of the last order in the ca:se. Rekowa, one 
faf his own witnesses, proves -that the appellant's managing priest 
Nungomiie, refused to let him into possession in 1866, and when 
Ratempola was ejected in iS^ig, D. C. Kiirunegala, (to which 
the appellant was not a party), the headman in 1867 reported 
to the Fiscal tb«k JVungopiue had then been in possession 
for 18 or 10 years, ind resisted the execution of the writ. 
[Caylby J. The «viden<;e flf prescriptive possession should be 
j»r stronger in a esse i^f thu? kind» but it is dou^tftil whether 
prescription could give a tftle to such a case of /^ trust. The 
ruling we b»ve madff bpwev^f as to the necessary pttpiUary 
succession is jbondusii'e against the appellant.! 

ffr4inan(h »nd Grpnier for respondent were not called upon. 
Judgraewl sifiirw«d- 

Tiiesdaj, jfh July. 

On the conclusion pt the djj^'swork, ^roivne drew the atten- 
tien of the Court to a cjefisiert ie had since last Coyrt day found 
tjleii in the jiwdgment given by th.6 District Judge ip 9040,0- 
C. Ratnapura, as follows : — " The! Malwalte priests went 
fOrther than their brethren of Asgiriy^ and stated that an in- 
Cumjient m%fit even lease to stranger priests not his own pupils. 
Thi^h.as however been declared to be bad law by the Supreme 
Court. The point was raised and fully argued in the District 
Court pf KurunegaTa, and after examining disinterested old and 
learned priests and referring to this case No. 366, the' Court held 
in case No. 15051 (hereto annexed) that an incumbent might 
even bequeath his trust to a co-pupil or brother scholar (they all 
Monging to the original sacer^otnlline of pupils) to the' exclusion 
of his own pupil, but nt>i tt; a stranger priesi, and that jfudg- 
MBnt was aflR«t«Jed i>y tfes Ai^eUate Court." The present case 
had passisd (ihe a^l in iHe Registrar's Office, but having regard 
to the interests involved, th« decree migt be regitrdied as x 
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Budhist case of a judgment quia improiiide emanaiiit. He moved 
priesthood, [h^t their Lordships should direct that the case should be 
Bequest by ^^^^ ^^^ ^^^ further argued, in order that judgment might be 
'""coTnupil. given in accordance with the law previously laid down. 
[Stewart, J. You can have our judgment reviewed for the pur- 
poses of an appeal to the Privy Council.) The value of the pro- 
perty is considerably under Ks. 5,000, and we shall have to petition 
the Privy Councit for leave to proceed further. (Cayley, J. 
We cannot regard this as case in which our judgment should be 
recalled quia impro-vide emanavit, and you must proceed if at 
all in the usual way.] 



July 14, 

Present Stewart and Cayley, J. J. 

Exfcutors. D Q Colombo, 3795. The executors in this case having been 
ecunty. no(jj,gd to attend Court and file final account, the following 
order was made by the District Judge. 

" With respect to the provisions in the will for carrying on 
the business with the funds of the estate, if this is to be given 
effect to, it will be necessary for periodical accounts to be filed, 
and for these and the business books and stock accounts to be 
audited and reported on by a competent person. It will further 
be necessary for the executors carrying on the trade to give 
security for the value of the estate, excepting (for the present and 
subject to future consideration) the value of the immoveable pre- 
perty and moveables stated to be in the house and in possession 
ot the widow. Deducting these, the estate is inventorized as 
follows : — 

Moveable property in Colombo— apparently stock in 
trade ... .. ... ... ... JJg. 7751 50 

Goods received from London ... ... 13192 50 

Debts due to deceased ... ... ... 7541 15 

Moveable property in Kandy ... ... 166 o 

28651 24 
Say 30000 o 
It is therefore ordered (ist) that the executors give security 
forthwith for Ifa. 5000 (being less than the usual amount re. 
quired from Administrators, which is double value j (2nd) that 
Mr. (the parties will suggest a name for the appro- 

val of the Court) be appointed to report as to the state of the 
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businfess and the expediency of carrying it on for the benefit of Executors, 
the heirs; (3rd) a. separate account of the trading, business, 
with a balance sheet and stock account, to be filed every six 
months and business books to be audited by a competentpesson ; 
(4th) that a separate detailed account be filed every three 
months of the receipts and payments and rents from immove- 
able property j, (Stb) that a separate account be filed every 
three months showing the state of the account with the Loan 
Board; (6th) that all the property, save the stock in trade and 
imnioveable.property, be forthwith sold and an account of the 
proceeds fikd J (7th) at the close of each period of six months, 
the executors will also file a periodical general account (provi- 
sional) of their intromissions with the estate. The first of 
each several periodical accounts is to be filed on the ist July 
next." 

In appeal, {Ferdinands for appellants, Grenier for respondent) 
per Stewart, J. — " Set aside in so far as the order requires 
the executors to give security and directs the appointment of a 
person to report on the state of the business and the expediency 
of carrying it on. In other respects the order is affirmed. Ex- 
ecutors derive their office from testamentary appointment, and 
being in this respect very different from Administrators, 
security ought not to be required from the former, unlecs 
special circumstances arise to render such a precaution necessa- 
ry. 'The selection of executors by a testator," as remarked 
by Sir C. Marshall at page 6 of his book,. ' denoted a degree of 
confidence in their integrity which would render it superfluous to 
demand security from them except in extraordinary cases.' 
Beside?, if the executors be unable or unwilling to furnish the 
required security, (no sufficient cause existing for recourse to 
such a measure) the estate wouW needlessly be deprived of the 
services of the very men chosen by the testator for carying out 
the trust. It will be seen on reference to the present will that, 
in addition to other provisions, by the 8th clause the executors are 
required to carry on trade as heretofore carried on by the 
testator in the shop in the Pettah for four years, or in the 
exercise of their discretion to wind up the business. Where so 
much confidence has been reposed, it is obvious that the Court 
should be cautious how it interferes. In the present case there 
is no affidavit charging the executors with any misconduct or 
maladministration, not even any allegation throughout the 
proceedings of any impropriety on their part, save the inference 
to be drawn from their being in default with the account, 
which was due for the first time on the loth April of this year. 
On the 15th May, it was ordered that the executors be ' noticed 
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Eiecutors. to Mtend Court ep the 29th May, and flip final account.' But 
Seeuritjr. ||^.^ notice was fipt served |intil the 271 h May, only two days 
b#fpre the accotint was due, and on the 29lh, the first appearance 
of the executors before the Court after their first default, the 
order now in question was made. Under the above circuitistaoces, 
the Supreme Court does not consider that security should 
have been required from the executors, nor does this Court 
ihink that the delay, in itself ccmpaiativf ly n»t very great, was of 
that protraeted, gross or persistent character to raise a prer 
Sumption of misconduct or maladministration. Should, however, 
any misconduct on the part of the executors be hereafter made 
to appear er continued negligence established or other circum- 
stances occur which may make it necessary for the Court m 
interfere in the intferest of the hefrs or legatees or creditois, it will 
be open to the Court to make such order as the exigencies of 
iha eas* may call for, whether as to security or oth^rnrise. The 
first of the accounts ordered not to be due until the ist August.*' 



August 8. 

Present MpRpAN, Acting O. J., Stewart and Caylet, J. j. 

Acting Chief '^'^^ Hon'ble SiR Richard Francis MofeCAN, Qaj?#n's Ad- 
Justice, a. A. voeate, produced in Court a warrant under the hand aind seal of 
and D. Q. A. His Honour the Hoi>'ble Arthor N. Birch, Administrator of 
sworn in. ^^^ Goiveriiment of the Fstefid of Ceylon with the Efe^ndencies 
thereof, bearing date the 8tS day of August instant, appointing 
him, the said Sir Rip^ARpFRANCisMpRGAN.Actrnf Chief Jnstiee 
of the Supreme Court of the Island of Ceylon, in place of thft 
Hon'ble Sir Bdwarr Shefherd Creasit, Chief Justice, absent 
in England on leave. 

The said warrant was read and filed. 

The Hon'ble Sir Rpcharp Francis MoReA^f thereupKMi took 
the oaths of office and allegiance, which oaths were administered 
by the Hon'bleCHARLES Henry Stewart, Senior Puisne Justice. 
Mr. LovELL Burchett Clarence, D. Q. A., was sworn in as 
Acting Queen's Advocate, and Mr. Louis Nble as Acting 
Ideputy Queen's Advocate for the Island. 

SeptemB.er \i. 
Present MpRGAtf,, C. ^. and Cayi.ey, J. 
Sequestration. D. C. ChilaiVy 20437. The plaiotiffs elain<><ed ta be the 
owners of a land called AJegappeii fetam,. and, alleging that 
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^e detendants had taken forcible possession of a portion thereof, Sequestration, 
of the value of Bs 15,000, prayed for a decree of title, and that, 
ftftdente lite the issues, rents and profits, (which they valued 
atB» 100 per mensem) might be sequestered, " as the defendants 
would he iinable tp make siatisfaction for the same." A writ 
of sequestration having issued, under security given by the plain- 
tiffs to the extent of H» 1,200, the defendants moved that the 
itquestration be dissolved on their finding' security ta a like* 
aiiroint. The motion was allowed by the learned District 
Judge (W;'fl^^)in the following terms: " In the circumstances 
ofthecase, it is ordered that the sequestration of th* issqes, 
rents and profits of the trees and soil, allowed on May ajlh last 
J)e dijsolyecj on the defendants giving security for ih 12,00, 
this being the amount for which plaintiffs gave Security when 
they obtained mandate of sequestration. Clause 4 of the 
Schedule annexed to Ordinance No. 15 of 1856 provides for two 
kinds of sequestration : one, a sequestration of the property "f 
every description, of a defendant, if tlje Court be satisfied that 
defendant is fraudulently ^jienating his property and that plain- 
tiff possesses no adequate security to meet his plaim ,- the other, 
a sequestration of the issues, rents and profits thereof (i. e, of 
fiouses or landsj if the Court be satisfied that defendant will be 
unable, should judgment go against ^im, to make satisfaction 
for the said issues, rents and profits. The proviso affects and 
controls both kinds of sequestration, and the words ' the value 
of the property sequestered' mutt be fixed by, aivd construed 
with reference to, that sequestration which has been moved for 
and obtained in the case in which argument arises. In the 
present case, plaintiffs moved for and obtained a sequestration 
of the ' issues, rents and profits' and gave seccrity for Bs i,2oq, 
the probable value of one year's issues, rents and profits. 
Plaintiffs appear to have themselves fised this amount as ihe 
probat>le value, and the Court has no reason to doubt the accu. 
racy of plaintiff's valuation, and defendants are entitled, oil 
giving the same satisfactory security, to a dissolution of the 
sequestration obtained by plaintiffs.'' 

the ptaintffs appealed, asking that the defendant? be required 
to give security for the. full value of the land in dispute', an j 
urging the following greunds in their pelicion. " fhal liie con- 
strnction put by the Court on tlie 4lh and 5th clauses ot the 
Ordinance No. 15 of 1856 is erroneous. The security that the 
plaintiffs are to give is for costs and damages consequent on the 
sequestration being issued, and not the value of the rents ancj 
profits, as these are not taken by the plaintiffs but preserved 
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Sequestration, under sequestration for the benefit of the party eventually suC' 
cessful. The security on the contrary that the defendants are to 
give to release such sequestration (and thereby get into their 
possession these rents and profi-ts) is to be ' equal to the value 
of the property sequestered.' That consequently to require 
the defendants, only to give the same security is injurious to the 
plaintiffs' interests. The case may last several years, and the 
property deteriorate in value i<i the meantime, through the neglect 
of the defendants, and consequently they should be called upon to 
, give full security, at least for all the mesne profits pending 

action with a suitable amount superadded to compensate the 
plaintiffs for the probable deterioration of the property as well. 
Indeed, the words of the rule strictly construed compel them to 
give security for the value of the property itself, which will em- 
brace the mesne profits." 

Per IHoRGAN, C. J.' — Affirmed^ The construction put upon 
the Ordinance 15 of 1856 by the District Judge appears to this 
Court to be correct. In the event of the case pendmg more than 
one year, without any default on the part ot the plaintiff, liberty 
is reserved to him to apply again for additional security." 



September 15.. 
Present Cayley, J. 
Arbitration. D. C Batticoioa, lyigj. After the exanvination of the defendant 
in the Court below, the case,, with the consent of parties, was 
referred to the arbitration of two persons with leave to thtm, if 
need be, to choose their own umpire, the award being ordered to 
be filed on or before the 12th March. Subsequently the time 
allowed to the arbitrators was extended, and the award was sent 
in on the 2ist April;, bat the District Judge {Worthingion) 
refused to make the same a rule of Court for the reason set forth 
in the following judgment. " The award must be rejected on 
the ground that the proceedings handed in with it are incomplete, 
the evidence of 3Dth IVI arch being oral only, although it would 
appear before the face of the award itself that the arbitrators had 
not come to a decision prior to that day. The Court is aware 
that the Hon 'ble the Supreme Court has held that written pro- 
ceedings are not absolutely necessary, but surely if written pro- 
ceedings be handed in, it is essential that they should embody the 
whole evidence upon which a decision has been arrived at It is 
impossible otherwise for the Court to oarry out the provisions of 
the 26lh and 27th clauses of Ordinance 15 of 1866." 

Ill appeal, Grenier, for appellant, relied on the ruling of the 
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Appellate Court in D. C. Colombo, 54428, II. Grenier, (d. c.) 18. Arbitration. 

Per Caylet, J, — " Set aside and judgment ordered to be 
entered in terms of the award. It is no doubt the proper course 
for arbitrators to take down in writing the material parts of the 
evidence adduced before them, but a failure to take down some 
particular part of the evidence does not necessarily amount to 
misconduct, and certainly such is not shewn to be the case in the 
present instance. It is only in the case of misconduct or corrup- 
tion on the part of an arbitrator that the District Judge can set 
aside an award. See section 27 of Ordinance 15 ot 1866." 

D. C. Colombo, 63677. The defendant in this case had been Landlord's 
the tenant, under a lease of the claimant and appellant who in lien. 

case No. 63695 obtained judgment on the 2nd December, 1873, 
for arrears of rent due for July, August, and September 1873. 
On the 27th October, 1873, the present plaintiff and respondent 
obtained judgment against the defendant for Rs. 1000 and inter- 
est on a mortgage bond, and on the 27th November following,, 
levied execution on the mortgaged goods lying in the appellant's 
house tenanted by defendant. Out of the proceeds of the Fis- 
cal's sale in deposit, the appellant (who had been paid the amount 
of his judgment) claimed Rs. 140. as rent due for October 
and November^ and further rent at Rs. 50 per mensem. This 
claim' the learned District Judge {Ber-wick) dismissed in the fol- 
lowing terms. " A landtord has no preference for house rent 
over other creditors, except under the Insolvency Ordinance. 
What he has is a lien or power of detention over the invecta et 
Wa/a before they are removed. After this removal, he has no 
lien. And at no stage has he any claim over the proceeds of a 
sale of them, unless the sale has been agreed to be without pre- 
judice to the benefit he would have derived, a case that some- 
times has happened by special arrangement in order that the 
sale might not be delayed, pending litigation as to the right 
of lien." 

In appeal, {Ondaatje for appellant) perCATLEY, J. — " Affirm- 
ed. The claimant did not perfect his inchoate hypothec by 
seizure, so as to acquire the landlord's privilege of preference over 
a prior mortgage." 

September 18. 
Present Cayley, J. 

I>. C. Trincomalie, 21013. Under the order of the Court Arbitration. 
below referring the case to arbitration, the umpire had been 
empowered to act only in case of any difference of opinion 
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Ahbitration. between the arbitrators ;■ but he assumed the place of one of 
the arbitrators who had retired from the arbitration, and with' 
the other signed the award, which the District Judge properly 
refused to make a rule of Court, remitting it for amendment. 
In appeal, (Ferdinands for appellant, Clarence, Q. A., for 
respondent) per Cayley, J. "Affirmed. In this case an 
objection to the legality of the award is apparent in the 
face of the award ; and consequently, under the 26th section of 
Ordinance 15 of 1866, the District Jiidge has power to remit 
the award. The award is signed by one arbitrator only and 
by the umpire. If one of the arbitrators has refused to act 
another should be appointed undtr the provisions of the i6th' 
lause of tlie above Ordinance." 



Execution: D. C. Galh, 20735. This Was an appeaf against an order of 
a e se aside. ^^ district J udge tRoosmale Cocq) confirming a sale in execu- 
tion, wtiich Was impeached as irregular, chiefly on the ground that 
the land sold had not been advertized in the Gazette, although jf 
was worth more than fisi',000. The case was argued by Grenier 
for appellant, the respond«nt being unrepresented. 

Per (Jaylby, J.— "Set aside and sale disallowedl This Court 
thinks that it is proved that the value of the property sold exceeds 
fi» 1,000. It was purchased fbr Bi 1,590, and one of the bidders 
says that he would give B» 2,000 tor it now, biit ttiat he 
was deterred from bidding by the false statement of the purchaser 
that the latter was buying for the execution debtor. There is no 
evidence that the property is worth less thati H*. looo, except that 
of Abdu>I' Casim, who states that the land is not; ' worth a pice.' 
a statement on which no reliance can be placed. The want of 
publicity in a tose ol this kind, where some of the bidders appear 
to have been deterred from bidding by the above false statement 
Of the purchaser, would manifestly cause substantial injiwy to the 
execution debtor, liie appellant is however to blarae for not 
seeing tliat the sale was properly advertized, e-pecially as it 
had been several times previously stayed at his own request j 
and he must pay hisown Costs." 



Practice. D. C. Batticaloa, I7206. A warrant ih mesne process having 

Security Bond, issued, the defendant with two sureties execiiti»d,, on the Xo'Ck 

November, 1872, in favor of the plaintiff, a secarity bond, eondi- 

poneJ as follows : " if defendant do a;nswer the claim of the 



BISTEICT OOtTKTS. 79 (qot. 6. 

plaintiff and shall pay any sum or sums of money awarded by Practice. 
Court, and shall abide by and perform the iuJj^ment of the said Security Bond, 
Court, or shall sqrrender himself or b,e si(rrend ered by his bail to 
be charged in execution, thea this bond to be void ; otherwise to 
remain in full force." Judgment having subsequently been en- 
tered by consent in favor of the plaintiff, his Proctor njoyed for a 
notice on one pf the sureties to shew casue why writs should not 
issue against his property in satisfaction of the judgment, as the 
defendant had left the island leaving no property seizable in 
eii^ecution. Cause having been shewn on behalf of the security, 
the learned District Judge (^oz-Miwig-^ora) held as follows: "On 
the authority of Voet, 2, 8, 17 and Morgan's D igest, 60, 61, the 
Court decides the plaintiff cannot be allowed h is remedy in this 
case, there being no precedent in the practice of the District 
Court." 

In appeal, {^P^riinands for appellant) per Cayley, J. — ; 
'^Set aide and case sent baclf for further hearing and consider- 
ation, If is tbe practice in the District Cou rt of Colombo, 
when security has been given for the performa nee of a judgr 
ment, to allovv the liabilities of the sureties to be determined in 
the same case in, which the judgrqent has been entered against 
the principal, without requiring the plaintiff to commence a fresh 
action ; unless it is shown in any particular case that such a course 
wpuld be manifestly inconvenient or prejudicial to the interests 
of the sureties. This practice, which is sanctioned by Voet (II, 
8, §. 17.) and referred' to, as a common one, by Sande (Dec: 
Fris : III, tit, 10, def. 3) should be followed in the other Courts 
of the Island, as it tends to prevent unnecessary delay and 
expense. EuU notice must, of course, be given to the sureties, 
and the proper course is to apply for a Rule against 
them. In certain cases it may be advisable to refer the plain- 
tiff to a fresh action, but in the present instance no valid reason 
has been shewn for a.dopting such a couVse, and there is nothing 
to prevent the sureties availing themselves in this case of any 
defence they may have, in as full and effectual a manner as if 
a separate action were brought against them. As the practice 
in the Batticaloa Court has hitherto been different, parties will 
tear their ovyn costs respectively." 

October 6, 
Present Morgan, C. J. and Cayley, J. 
D. C. Jaffna, 2389. The respondent in this case, who was rn 
jail under a civil writ, having been adjudged an insolvent applied '".^°'*''^"°y- 
for his release lender the provisions of the 36th clause of Ordi- '^"^ *'^^*' 
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Insolvshcy. nance ^ oiF 1853. This appKcatidn. was objected to by one of 
Discharg-e. the proved creditors, on the"^ ground that the insolvent had 
committed a brpacH of trust in case No. 2013^' under the iiidj^- 
nient in which he was now in custody. Tlie acting District Judge 
("PhTMaites) however allowed his discharge in the foTldwing' 
terms: ", I do not think" that the (Ordinance refers to 
anything in the iorm o( constructive breaches &f trust and con- 
strued strictly. The case No. 20139 is brought by one Sith- 
ambram Chetty for the cancella'tidn of ah alleged fraudulent 
deed and for the payment oiF a certain sum of money, the value 
of a ship parted witlj by the insolvent possibly illegally, but 
which vessel nevertheless, came into the defetidant's andnow 
insolvent's haiids, under an aickno wledged deed and with the 
consent of plaintiff in that case, i cannot find it in nie to 
hold that the • debt' for which the insolvent is now in pfi'soh 
i§ a debt 'contracted by fraud or breach of trust' for it is a 
debt, Qpntracted by reason of incompetency to repay the 
value of the vessel which canieinto his hands lawfully arid fairly,^ 
but wh!,ch, he parted with illegally though in good faith." 

In appfal {Ferdinands^ tor respondent) jier CayI,ey, J.— 
" Affii-med. The appellant has not thought it fit to appear in 
support of his appeal, and this Court is ndt'satisfied' that the 
debt was contracted by such a fraud or breach of trust as is 
contemplated by the Insolvency Ordinance as to consider that 
the order of t'he District Judge should be interfered with." 



Insolvency, £>i C. Kandy, 522. In this case a secured- creditor, {J". Rt 

Rehearing' Bell) who had not proved, applied, u^der the 133rd clause of 

pf Certificate, Q|.jj|,,^j,(,g ^ at 1853, for the re-hearing of the certificate which 

he alleged had' been fradujenlly obtained by the insolvent 

(^Gooneratne) ; and as explanatory of his delay in proving, the. 

applicant alleged— 

" that being secured to sornt extent he could not prove hisclatm and< 
take aart in the insolvency case, owing to his : secttpty not havi:ig>een, 
realized V that hewas nqt in a.position to realize thesacns, o,».mgL to, the 
Assienee of the insolvent estate of the debtor having brought an action 
in the District Oourt of Colombo impeaching his (the applicant's) security 
which case was not decided in appeal.tilithe 16th Dscember, 1873 ; that 
in the meanwhile the insolvent obtained his certificate on the 28th No- 
vember, 187?; and that the applicant has realized a portion of his secu- 
rity and the writ of eiecutidii i? now. in the hands of the Fiscal to. 
realize the remainder." , n il ' II 

Theappi'i'catidn was allowed on the 12th May, 18^4, but sub- 
sequently, the insdlvent having filed an affidavit that he had not 
been served with a notice of the motion for a re-heacing, the- 
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HOEWANDIRAM. 

[From the Legal Miscellany.) 

Wliilst all questions of Ceylon tenure are likely to attract 
the general reader, since they call to mind the system which has 
so many romantic associations and which, with many complical 
tions, IS still interwoven with law in Europe, the agricultural 
customs of this country, though exercising an every-day influ- 
ence on the material well-being of the people, are less attractive 
The researches of Sm Jomr D'Oyley and Mr. Sawers have collect 1 
ed all that is i squired with respect to the interesting- Service 
Tenures which prevailed throughout the Kandyan Provinces 
from ancient times. There is a connected field of enquiry which 
will perhaps present equally new, if not such extensive and com- 
paratively interesting results. 

The following notes of a very ancient and valuable custom 
connected with Agriculture, are offered to the readers ot the 
Legal Misceixant as an instance of what may be picked up at 
outstations. The custom known as Hoewandiram is ancient 
and the following cases describe it in the peculiar form iu which 
it exists in the Grirriway-pattoo. They may prove useful to the 
legal profession in Ceylon, as illustrating similar questions in 
other parts of the island. 

Sir Charles Marshall, in his article on "Land,'' has not 
failed to notice the subject; but in the Hambantotte case cited 
by him, the Supreme Court did not pronounce any decision on 
the validity of the custom,, and he could not include the cases 
which I shall attempt to report in this communication, as his 
valuable work extended only to March, 1836. The passage in 
Sir Charles Marshall is as follows : — 

" In the following case, the right of headmen to exact the due 
" called Hoewandiram in the Southern districts came in ques- 
" tion : and though from the circumstances under which the 
" case presented itself, the S. 0. was not called upon to decide 
"upon that right, as a general question, it may be useful to 
" state the view taken of the subject as it stood. The plaintiff 
" sued the defendants, who were headmen, for the value of cer- 
" tain paddy received by them as headmen in September 1831 
" and May 1832 under the designation of Ploewandiram, no such 
" due being reserved in the deeds by which the plaintiff held 
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"■ his lands; it appeared from the pleadings that the plaintiff 
" had at first refused to pay this demand, on which the defend- 
" ant complained to the Collector, Mr. Mooyart, who ordered 
" the plaintiff to pay. And the plaintiff stated in his replica- 
" tion that he considered the order illegal, and that he might 
" have persisted in his refusal, but that he had paid it as a 
" matter of courtesj', knowing he could recover it back. It 
" was proved in evidence that the Hoewandiram was paid on 
" some of the lands in the district, and not on others. And 
" Mr. Mooyart, who in the meanwhile had been promoted to 
" another office, stated in evidence that he considered the demand 
" decidedly just. On this evidence, the D. C. gave judgment 
" for the Delendants. The S. C, on appeal, affirmed this 
" judgment, but with the following observations : "Inrecord- 
" ing this afBrmation, the S. 0. is anxious to have it understood 
" that the right of Headmen to levy the duty or tax called 
" Hoewandiram, is, on the one hand, neither established, sanc- 
" tioned, or recognized, nor, on the other hand, in anj'' way 
" affected thereby. This right may possibly exist, but if the 
" claim of these defendants, to retain the amount paid to them 
" by the Plaintiff, had rested solely on their right to exact it, 
" this Coiu't would certainly have required fuller and more sa- 
" tisfaotory evidence of the customs or law on which suoli right 
" was founded, and of the consideration wMich, it must be pre- 
" sumed, is received in some shape or other, by those who pay 
" the tax. The present decision goes entirely on the principle 
" that when a man pays money voluntarily,and it is impossible, on 
'■ the evidence now before the Court, to say that the Plaintiff 
'•' did it by compulsion — he cannot recover it back, merely on 
" the ground that the parties receiving it could not have en- 
" forced their claim in a Oom-t of law : No. 58, Hambantotte, 
" 22nd December, 1834." 

Since this ctistom was thus bi-ought to the notice of the 
Supreme Court, several cases arose in the Tangalle District. Of 
these I have seen the following : D. C. 169; D. 0. 947 ; D. 0. 
1157; and D. 0. 1266. In tbe first and last of these the ques- 
tion was- decided by the Collective Court, and the first must be 
considered the leading decision. In it the Libel stated that the 
duty of Hoewandiram had been, from time immemorial, un(|ues- 
tionably paid as a lawful impost to the Mayoraals, as a per- 
quisite for the assistance rendered by them in furtherance of 
cultivation, bat that the above Defendants had forcibly and 
without any right appropriated 10 amonams, 3 pellas, and 
8 kooroonies of paddy from the produce of eight fields in the 
Libel stated. 

The Answer of the Defendants, taken down by the District 
Judge from their verbil statement— (after pleading that they 
were joint owners of moieties only of the fields mentioned, ex- 
cepting one of them of which the Defendants claimed only a 
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third share)— proceeded to take issue as follows :— 
"We formerly paid the customary perquisite of Hoewandiram 
" to the local headmen in consideration of the caie and atten- 
" tion bestowed by them on the cultivation of our said lands, 
" that is to say, two kooroonies of paddy to the Vidhane and 
" eight kooroonies to the Kariyakoranno or Mayoraals, for eveiy 
" amonam's extent of land ; but since the Mayoraals have ceased 
" to render the usual aid and superintendence and have not done 
" anything for the benefit of our cultivation, we have withheld 
"the perquisite of Hoewandiram from them, that is, the 
" Mayoraals 8 kooroouies per amonam : but we have hitherto 
" duly paid the 2 kooroonies per ammonam to tlie Vidhane, as he 
" still assists us in the way of superintending ihe cultivation of 
" our said lands. On the ground of the Plaintiff having rendered 
" us no assistance whatever for these two years, either at seed 
" time or harvest, we decUne paying him the perquisite claimed ; 
" and we are moreover justified in withholding the Hoewandirain 
" under the sanction of certain decisions by the District Court of- 
'•' Matura, whereby the claim for Hoewandiram on the part of 
" the Mayoraals was effectually disallowed in that District. How-, 
" ever, if the Mayoraals should again render their aid to have 
" our lands properly irrigated, and otherwise assist us in the 
" cultivation of our lands as heretofore, we will not insist on the 
" aforesaid decisions of the District Court of Matura, but will 
" pay them their share of Hoewandiram, eight kooroonies of pad- 
" dy for every amonam of ourpaddy land under cultivation. In 
" fact we have paid ten kooroonies per amonam for the last two 
" years, to our Goyas, because they were put to extra trouble 
" in cultivating our said lands in consequence of the dereliction 
" of the Mayoraals as above stated." 

In replication, the Plaintiff pleaded that, as the Defendants 
had the sole management of the fields, and had appropriated 
the perquisite of Hoewandiram, the action was properly brought 
against them. The Plaintiff further pleaded that he had never 
departed from rendering the custonia:^ assistance, and that had 
he done so, it was the duty of the Defendants to report his neg- 
lect to the superior headmen, or the Government Assistant 
Agent, but that the defendants could not withhold the usual 
Hoewandiram or divert it as they pleaded they had done. It 
was also pleaded that the Matura decisions referred to were no 
authority in the decision of the question before the Tangalle 
Court. 

The case was tried on the 3rd of September, 1836, and the 
Assessors agreed in considering that the Hoewandiram was a 
tax sanctioned by long established usage, and that from the time 
of the Dutch government, the Mayoraals regularly received it as 
their due from the land-owners, and that Judgment should, 
therefore, be given for the Plaintiff. 

> Mr. J. Armour, the District ludge, differed from the 
Assessors, and was of opinion that the Hoewandiram ought not 
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to be reckoned as a gratuitous contribution : that a Mayoraal 
ought first to earn and deserva such perquisite to become fairly 
entitled to claim it, and that as the Plaintiff had not only neg- 
lected to assist the Defendants to cultivate their lands in 1835, 
and since, but had even wilfully exposed their crops to damage, 
he had, as Mayoi-aal, foi-feited all claim to Hoewandiram for the 
two last crops of the lands in question. The Plaintiff's claim 
was accordingly dismissed with costs. 

The Plaintiff appealed on the following points connected 
with the custom. 1. — That it had been well proved that the 
lands could not have been cultivated at all, if not for the dam 
of which the Appellant had charge, which had been first erected 
under the orders of the Modliar of the Girriway Pattoo and sub- 
sequently repaired by the Appellant at his own expense. 
2. — That the duty of the Mayoraal was not to furnish the culti- 
vators and land proprietors with every thing required for culti- 
vation; but to take care of such dams, canals, etc. by which the 
iiTigation of the lands was secured, to cause fences to be erected 
by the different sland-holders and cultivators, to procure seed 
paddy, and cattle if required and called for, to inspect and 
estimate depredation to the crops,- and perform other services 
not enumerated. That for the purposes of the harvest in 
question, not more was required than to keep the dam in order, 
which was done. 3rd. — That no complaint was ever made by 
the defendants to the Modliar of the Pattoo or to the two Vid- 
hane Aratch'es of division, of neglect on tha part of the appel- 
lant, and tbat this was the proper course to have been followed 
by the defendants. 4th. — That the two witnesses called for 
the defence were natives of Ahangamme in the Galle District, 
its distance from the lands in question being 50 miles. It was 
also pleaded that the custom of the Girraway Pattpo system- 
atically differed from that in all other districts. 

The appeal appears to have been heard in Tangalle, on 
circuit, and the Supreme Court made the following order: 
" The proceedings in this case having been read and explained 
" by the Court to the assessors, it appears the plaintiff by his 
" libel claims a certain retribution or duty called theHoewandi- 
" ram consisting of ten Koornies per amonam of paddy, which 
" he states is due to him as Mayoraal from his being charged 
'■ with the superintendence of the grain cultivation of the dis- 
" trict. He alleges that this right has existed from time im- 
■' memorial as a retribution fee — the Mayoraal being charged 
" with various duties, among others with supplying grain, cat- 
" tie and labourers at an established remuneration, to the culti- 
" vators when wanted, and also for his being subject to a heavy 
" responsibility, that officer being obliged to keep the dams and 
"water-courses, necessary for the indispensable purpose of ir- 
" rigating and submerging paddy lands, in constant repair at 
" his own expense and to see that the water is properly dis+r. 
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" biited. The defendants' reply is three-fold.— There is no 
" such custom.— If it did previously exist, it must be consi- 
" dered as having been abolished with the abolition of forced 
" labour.— The Plaintiff has neglected his duty andconsequent- 
" ly forfeited his right for the two harvests claimed. The last 
" point is so very secondary in importance as compared with 
" either of the former, that as both parties have agieed to call 
" the attention of the Supreme Court, particularly to these, it 
" will only observe that were that the only question for consi- 
" deration, the Court would feel inclined to take the same view 
■' of the case that the District Judge has done. Proceeding to 
" the second point. By the Order in Council of 12th April, 
" 1832, it was enacted that " none of His Majesty's Native or 
" Indian subjects within the said Island should (thenceforth) 
" be or were liable to render any service to His Majesty in res- 
" pect to the tenure of their land or in respect of their caste or 
" otherwise to which His Majesty's subjects of European birth 
" or descent wore not liable." The remaining clauses of that 
" Order are evidently merely inserted to give full effect to this 
" important enactment and as explanatory of its principle. 
" How, therefore, this regulation can bear upon the claim now 
" before the Court does not appear. The Order in Council has 
" reference to personal service : this action to a money payment. 
" The order exempts from service to the Crown : this is claimed 
'• as the perquisite of the Officer. The Order relates to sei-vice 
" exclusively due by Natives and Indians : this duty would be 
" alike due by all holders of Paddy-lands, whether Natives or 
•' Europeans. Finally and especially the Order in Council was 
'■intended to exempt from t lie gratuitous performance of ser- 
'• vice to the public. This is a remuneration for duties render- 
" ed and for a responsibility incurred for the protection and 
" benefit of the debtors. Nor is it because when compulsory 
" labour was due by the rural population, these officers had to 
" superintend and direct the labourers, on which occasions they 
" may or may not at Ceylon, as throughout the East under 
" Native rule, even to Persia, have turned these powers to their 
" own profit, that their rights, privileges and emoluments on 
" the one hand and their liabilities and responsibility on the 
'• others arising from a perfectly different description, of duties, 
" can be relinquished or considered as directly or inferentially 
" abolished by the law which removed that particular grievance. 
" It remafns, therefore, to consider whether any continued 
" usage or practice having all the requisites of a legal custom 
" exists with regard to the Hoewandiram, and for this purpose 
'• the case is referred back to the District Court of Tangalle to 
" take evidence as to such custom, with directinos to enquire 
" particularly respecting the origin, nature and amount of the 
" Hoewandiram and the various duties and responsibilities of the 
•' Mayoraals (or other Officars who claim to be entitled to a 
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" share of this remuneration) towards the cultivator. The 
" District Judge will report his opinion fully on the points re- 
" ferred to him."— {Tangalle, 27th March. 1837.) 

The case was reheard on the 2nd October following, and 
Mr B. Exshaw Smith expressed his opinion as follows : " The 
" Acting District Judge has endeavoured, but in vain, to arrive 
" at any positive conclusion as to the origin of the Hoewandi- 
'■ ram tithe. It certainly appears to be one of a very ancient 
'' date. The first witness heard this day*, a person advanced in 
" years, states, that his grandfather enjoyed it to his knowledge. 
" The nature of the tithe is in the opinion of the District Judge 
" in many points good. It ensures to the cultivator everything 
" necessary for cultivation, yet, until the abolition of compul- 
" sory labor, there did exist an evil, namely, that the duty of 
" working at the dams was done by order and was compulsory. 
" The Acting District Judge is much of an opinion with the 
" 2nd witness called this day (the Modliar of Matura and an 
" extensive landholder in the Girrawaypattoo) when he says 
" that unless the Vidhans and Mayoraals do their duty, he is of 
" opinion that they are not entitled to the Hoewandiram." 

When the proceedings came back, the following decision 
was given. " Tlie Court having fully and maturely consider- 
" ed the further evidence in this cause is of opinion that the 
" Hoewandiram is due and that if excessive, as it appears to be 
" in some districts, the Government alone could apply the 
" remedy. But the two years actually sued for, 1835 and 
" 1836, are not recoverable by Plaintiff from Defendant on the 
" gi-ounds stated by the District Court, Each party to bear his 
" own costs." This last decision, dated the 5th of March, 1838, 
is marked as a Collective decision of the Judges, Sir Willioim 
Rough being Chief Justice.- 

As the decision in the Tangalle case, D. C, 1157, was ex- 
" pressly followed by the Collective Court in deciding the other 
" case D. C. 1266, it may be noted that in the former case the 
" decision of the i)istrict Court was recorded by Mr. Babinel. 
" The assessors concur with the District Judge that, inasmuch 
" as no service appears +0 have been rendered meriting the cus- 
, " tom (but not law) of Hoewandiram, the Plaintiff is not enti- 
" tied to it." (12th September, 1839.) But this was reversed 
" in Appeal, as appears by the following Collective decision. 
" The Court being of opinion that His late Majesty's Order in 
" Council abolishing compulsory labour in no way affects the 
" relative rights and duties of the Mayoraals or headmen, on 
" the one hand, or those of the cullivators of Paddy on the other, 
" which continue on the same footing as previously ; and being 
" also of opinion that, if the Mayoraal neglected his duty the 
" cultivators should have complained at the time to his superior 
" headman, as was proved to have been done in case No. 169 ; the 
" decree appealed from is hereby reversed and the prayer of 
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" Plaintiff's libel adjudged to him without costs. It may be 
" that the Hoewandiram is in some districts excessive. It ap- 
" pears by the Kandyan Proclamation of 1818 that the " Petty 
" headmen's dues were fixed at l-20th, but all these are mat- 
'• ters for the consideration of the Executive Government." 
« (27th November, 1839.) 

The District Court, in the case No. 1266, distinctly at- 
tempted to connect the custom with the abolished system of 
compulsory labor, probably considering (though it was not 
clearly expressed), that the Mayoraals had ceased to exercise that 
power which was ubsolutely necessary for them, ,before they 
could discharge their duty accoi-ding to former custom and me- 
rit the payment of Hoewandiram on the same terms. On the 
10th of December, 1839, Mr. Eabinel entered the following 
judgment in the case under noti ce. " The question of Hoewan- 
" diram, by the government Ordinance abolishing compulsory 
" labour appears a source of continual litigation: — the oppo- 
'• nents to this fee or perquisite maintaining (and certainly on 
" apparently tenable grounds) that such fee emanating from the 
" power of demanding compulsory labour, must become extinct 
'" when that authority is abolished : — and their further defence 
" is, that no extraordinary or compulsory work is caused to be 
" performed by the Mayoraals : — that they and the parveny 
" proprietors willingly assembled, for the periodical construe- 
" tion of the dams and clearing of water ways : — that the 
" Mayoraals themselves, besides being parveny proprietors of 
" lands benefited by this mutual work, hold other lands by 
" right of Mayoraalship, in cotnpensation for performing govern- 
" ment duties, cultivated by those means, and consequently 
•' they are the persons most benefited by it. Hoewandiram 
" being but a custom' and not enforced or made law by govern- 
" ment ; and appearing also in a great measure, a voluntary 
" contribution paid by those who are away from their lands, and 
" have entrusted them to the Mayoraals and other headmen for 
" cultivation : and this last conclusion is particularly appli- 
" cable to the present case, for the Plaintiffs have not adduced 
" any' instance of receiving Hoewandiram, but from lands so 
" placed or from their own kin (interested parties); while the 
" witnesses for the defence directly depose, that they do and 
" have refused to pay this tax, it being abolished with the 
'f power of demanding compulsory labour, and in the present 
" instance, no extraordinary work appears to have been perfoiin- 
" ed or influence exerted. In this stage of uncertainty, and 
"particularly from the nature of the evidence produced by the 
" Plaintiffs, the assessors unanimously concur with the District 
" Judge, that the Plaintiffs are not entitled to Hoewandiram." 
The appeal included the points that the Order in Council 
only exempted from personal services and that the decision in 
this case was contrary to that of the Supreme Court in No. 1157, 
a copy of which was annexed to the petition. The Supreme 
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Court entered the following order. " That as neither party ap- 
" pears by counsel, the Court until better advised follows the 
" decision in the case Tangalle No. 1157 — therefore reverses the 
"judgment of the District Court and decrees the Defendants to 
*' pay to the Plaintifi one ammonam and twelve kooroonies of 
" paddy or the value the.ieof, viz. eleven shillings and three 
" pence sterling together with all costs of suit." {30th May, 1840.) 
On the 25th of January, 18S9, Mr. De Idv&ra, had pronounced 
the following decision in case No. 947 from which no appeal had 
been taken ; — ^"It is admitted by the witnesses called by the defen- 
'• dant, who declare themselves to be joint cultivators of the laud 
" in questidn, that they jointly with the defendant opposed ihe 
" plaintiff and resisted the demand of the Hoewandiram payment, 
" on the ground that the government had issued an order not 
' ' to give the same. The ground of opposition is quite untenable. 
" It has been decided clearly by the Supreme Court that this 
" perquisite is justly claimable by the village headmen." Judg- 
ment was entered accordingly with the concurrence of theAssess- 
ors. ' 

If we were to content ourselves with having thus laid before 
us the opinion of several experieiiced District Judges as well as 
of the Supreme Cour-t, collectively met, we should probably have 
all that we require by way of precedent ; but the evidence of the 
Modliar of Matura, referred to by Mr. E. Exshaw Smith, and of 
another witness, gives an interesting account of the custom, and 
by quoting what they said we shall present the whole subject in 
as complete a form as possible. 

" Dionysius Abraham Dissanaika, Modliar of the District of 
" Matura, sworn— Protestant. I am a Modliar of tho Matura 
" district. I have lands in the Girrawaypattoo to the extent of 
" more than two hundred acres. I know that Mayoraals are en- 
" titled to a certain perquisite called the Hoewandiram. I pay 
" that tax upon some of my lands, upon some I do not pay. 
" I pay upon Paraveney lauds, but lands which I bought from 
" Government I do not pay for, that right is reserved to me in 
" my title deeds. The Hoewandiram is a duty that has always 
" been paid upon Paraveny land until the last two years. I 
" have not paid it myself for the last two years and a half. The 
" reason I have not done so is, that there are several cases pend- 
" ing about this tax and I am awaiting the conclusion. If or- 
•' dered to pay generally, I shall be happy to do so. I consider it 
"a useful tax. My best land of one amonsnn's extent ■will pro - 
" duce from ten to twelve or fifteen amonams. In the Gu-rawa- 
•' pattoo the Hoewandiram is calculated upon the extent of the 
" field, in the Matui-a distrkt upon the amount of the produce. 
" A field of one amonano extent, the Hoewandiram share 
" would be ten Kooroonies. I never paid more. The duty of 
'• the Mayoraals' is to make dams, erect fences, to fix days upon 
" which grain must be sown, to order watch huts to be built. 
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' ' They must make reports upon trespass of cattle. All these 
'• they are not to do, but are merely to give directions to the 
" proprietors and superintend the work. At times the Mayoraal 
•'joins the proprietors in work. These things are all superin- 
'• tended by the Tidhans, Mayoraals, and Modliar if he should 
' ' like to go ; but the Modliar has no participation in the Hoe- 
"wandiram. I think if the Vidhans and Mayoraals did not 
" compel the inhabitants to wort, the fields would not be pro- 
" poi-ly cultivated. The inhabitants through idleness would 
" neglect them. If the Mayoraals neglect their duty they are 
" dismissed. I never knew of any disinissal. Suppose a dam to 
" have been constructed and during twenty years that it ]'equir- 
" ed no repair, yet the Mayoraals are entitled to receive the 
" Hoewandiram. I am of opinion that if a Ma5'oraal did not do 
" his duty that he is not entitled to the perquisite of Hoewandi- 
" ram. ' The Mayoraal must receive the perquisite of office so 
" long as he remains in it. Formerly the irayoraals and Vidhans 
" used to send a tom-tom about intimating, to the inhabitants 
" that a certain dam was to be constructed upon such a day and 
" at such a time, and ordering them to attend to construct it. 
" They used to come but received no remuneration whatever. 
" They were people who generally had lands in the vicinity. 
" Formerly if the inhabitants refused their aid they were punish- 
" ed by the Vidhans. Since the abolition of compulsory labor 
" the inhabitants are ordered by beat of tom-tom as heretofore 
" to attend. Some do and pome do not. They know they cannot 
■' be punished. If this tax is done away with my opinion is that 
" cultivation would be injured. On the other hand, I consider 
" the tax too high in the Girrawaypattoo. [Crosi-examined.] I 
" cannot give any particular reason for the difference of the 
" Hoewandiram differing in the Matura District and the GJirra- 
" waypattoo. About fifty acres of my land in the Girraway- 
" pattoo is " Parveny." The nature of the exemption in my 
" title deeds is that besides the 1/10 I am to pay Government, 
" I am to pay no other duty ; I think the Hoewandiram is paid in 
" the Matura district in the fairest way. The owner of a field 
" must cultivate it whether he likes i,t or not, if he did not do so 
■' the adjoining fields would be ruined, as it is impossible to 
" separate the fences distinctly or to repair the dams which con- 
" vej water one into another. I have been a Modliar since 1813. 
" I know the Girrawaypattoo well, to my knowledge I have 
" never known any money laid out for the benefit of cultivators 
" by the Vidhans or Mayoraals. The crops are thus divided, 
« 1-lOth to Government,"3-20th for seed, l-40th Hoewandiram 
" share, l-7th to the reapers and thrashers. The remamder, if 
" the soil is tolerably good, is divided into two between the pro- 
" prietors and cultfvators. If the soil is very good the proprietor 
" generally "ets more and the cultivator less. There are various 



" duties wliicli tlie Vidhans and Mayoraals Lave to perform be- 
" sides tliose I have mentioned. Those duties are for the 
" interest of Government. Many of the Mayoraals hold also 
" Divel lands, for these lands they pay 1.5th. They are private 
" propertj'. I have no case myself nor any against me regard- 
"ingthe Hoewandiram." 

Another witness, Don David Saneratne Batnaikc, late 
Modliar of Magampattoo, spoke of- the tax, as having 
existed time out of mind, that it was due by all land- 
holders, whose services were always at command. He 
then described it as follows. " The Hoewandiram 
" is calculated upon extent. If one amonam was sown to a field 
" and it brought one hundred, yet the Hoewandiram would only 
" be ten kooroonies. The crop is thus divided. Ten amoiiams 
" to Government. One amonam and half as seed. One seventh 
" of the whole to the reapers and tlirashers. Ten kooroonies as the 
'■ Hoewandiram tithe. A small quantity is then given to the 
" cultivators as alut hath, "new rice," and the remainder divided 
•• according to the nature of the soil between the proprietor and 
" cultivator." Further on he states that " when the crop is 
" divided there is a portion set aside for cattle, that is for the 
"owners who lent them to plough." The witness knewjof 
several Mayoraals and Vidhans who had been dismissed for neg- 
lect of this particular duty, and stated that on such neglect, the 
cultivators should represent to the superior headmen. 

It is not necessary to go at greater length into the evidence 
adduced in description of the custom. It is evidently a very- 
ancient one, and one which can be worked very benefioially in the 
interests of agriculture. The effect of the decisions of the Courts 
(which were sought about the time to which we have referred) 
seems to have teen to confirm the state of things which had 
existed from time out of mind. This had been interrupted by 
the notion that had got abroad, that all right to claim Hoewan- 
diram had ceased with the abolition of forced labour, since that 
system of compulsion had been very closely connected with this 
peculiar organizatio n for the purposes of cultivation. There can 
be no doubt that the whole subject was fully investigated in the 
course of the proceedings, ot which this retrospective report has 
been attempted ; and if this article is not very valuable in itself 
— it is hoped that the interest at present attaching to the great 
subject of Irrigation will lend it a value which may for the pres- 
ent make it acceptable to some readers. 

Throughout the Matura district l-48th of the gross produce i? 
said to be levied as Hoewandiram tax under the provisions of 
the Paddy Lands Irrigation Ordinance, the Legislature having 
interfered in 1856 and 1861, for the better enforcement of ancient 
customs regiirding the Irrigation and Cultivation of Paddy- 
Lands throughout the Island. 

LOTJIS NXLI. 
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Part I. — Police Courts. 
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ADITLTERY. 

Adultoiy is aoi-iininal offence under the Eoinaa Dutch Law 5 

APPEAL. 

The Supreme Court has no power, under Ordinance 11 of 1868, to 
remand a Police Court case for further hearing, on the ground 
of the alleged discovery of new evidence* 2S 

A Magistrate is bound to forward to the Supreme Court an ap- 
peal petition when duly filed, whether there be valid grounds 
for the appeal or not 41 

In cross-cases by parties engaged in a mutual quarrel, tlie Supreme 
Coint condemned the fine of Es. 50 imposed on each of the 
defendants as excessive, and intimated tliat a penalty of Rs. 5 
would have been sufficient 54 

Tlie Supreme Court, without altering the Magistrate's finding on 
facts, may let in new evidence in further elucidation of a case.. 80 

ARRACK ORDINANCE.— (JVo. 10 of 1844.) 

A wife, selling on behalf of an absent husband who has a license, is 
not liable to prosecution under clauses 39, 40 and 46, but is 
within the protection given by the 2 6th clause 15 

A conviction for selling arvaolc after 9 o'clock p. m. cannot be 
supported by a finding, on soinewiiat conflicting evidence, that 
the arrack "was sold most probably roally after 9 p. m. by 
proper time" 22 

'Wh^ji a plaint is laid under the 26th cla/use, for selling contrary 
to the tenor of a. license, strict affii'mative evidence is required 
to show that any special building was intended to be licensed 
under the term " Tavern No. — ", in the village named 51 

The conviction of a tavern-keeper, under tlie 5th clause of 
Ordinance No. 2 of 1836, for vising a tumbler not in conformity 
with the established standard in the sale of arrack, was set 
aside, on the ground that it had not been proved at the trial 
for what description of measure the glass in question had been 
used 65 

Where a defendant who had acted bona fide had been fined on a 
plea of guilty under the 26th clause, the Supreme Court direct- 



* Suph pp^^'er, npwever, has since been vested in the Supreme Court by Ordi- 
nance 7 of 1874, under, clause 6 of which its appellate jurisdiction is extended to the 
correction of errors in fact committed, and to the alteration of sentences imposed, 
bv Police Courts.— En. 
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ed that payment sliould not be eiiforreJ until lie coiild apply to 

the ftovernor fm- a remis5ion 75 

To sustain a coiivic'io'.i an ioi- tlie 36tli clause, it is not necessary 
that there should bo direct proof th,it tho delendant drew or 
caused to be drawn the toddy seized on a tree in his garden. 
HavinjT regard to the nature of the toddy-drawing process, it is 
incumbent on tho defend;int to adiuoo exculpatory evidence .. 78 

ASSAULT. 

A Magistrate is. justified in a trilling case of assault in referring 
to the Gansabawe n complainant " who has been struck with 
tho open hand" 17 

AUTRE FOIS ACQUIT. 

A mere acquittal on a charge of non-maintenance, without a 
distinct adjudication on the question of paternity, is no bar to 
a second prosecution for a lilie ofl'once in respect of a period not 
included in the first plaint 28 

BAIL. 

Where the offence with which the defendant was chai-ged render- 
ed him liable on conviction to a fine not exceeding Bs. 200, the 
Supremo Court reduced the amount of bail required by the 
Justice o! the Peace from Bs. 3,000 to Es. 1,000 47 

BRIBERY. 

A Magistrate has jurisdiction to entertain a charge, under the 
60th clause of the Arrack Ordinance, of bribing the Police, on 
the Queen's Advocate's certificate 13 

Police Courts have no jurisdiction under the Common Law in 

cases of bribing the Police 68 

BUTCHER'S ORDINANCE.— riVo. 14 o/1859.) 

A defendant cannot be convicted xinder clause 21, without evi- 
dence that the cattle in question were stolen 4 

A prosecution under clause 21, for possessing stolon cattle, can- 
not be maintained, if not commenced within three months from 
the date of the alleged offence 12 

CATTLE TRESPASS.— (Ordinances 2 of 1835 and 5 of 1849.; 

The owner of one of several trespassing cattle should be mulcted 
in a fair proportion of tho total damage caused. He is not en- 
titled to an acquittal, on the gi-ound that the damage caused by 
his animal cannot be separately or exactly assessed 17, 25 

A charge of removing cattle destrained for trespass and in custody 
ol a peace officer, without mention that they were rescued from 
the custody of the law or that the complainant had them in 
legal custody, discloses no legal offence 47 

The requirement of the Ordinance as to fences should be as reason- 
abl) complied with as it is possible for owners of large estates 
to comply with the same. The Magistrate should bear in mind 
tlwt scarcely any fence of the kind ordinarily existing can afford 
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effectual resistance to buffaloes impelled by liuuger to outer a 
cultivated enclosure....;.: 50, 56 

COMMUTATION JiATB.-iOrdinance No. 10 p/ 1861.) 

The names of defaulters under tlio Road Tax Ordinance should 
appear in the warrant of distress itself and not in any separate 
document attached thereto 65 

CONTAaiOUS DISEASES.— (On?/unnce No. 17 o/J867.) 

A conviction under the 26tli clause cannot be sustained, if there be 
no proof that the defendant was cognizant of facts which afford- 
ed reasonable ground for believing that his tenant was a com- 
mon prostitute and vonereally affected 9 

It is the duty of a Police Inspector, cliarging persons with being 
common prostitutes, to make proper enquiries and to ascertain 
the character of his informants befon prosecuting. "Where, 
however, such an officer had unwittingly proceeded on false in- 
formation, received from his Serjeant and had acted bona fide, 
the Supreme Court .set aside a Magistrate's order condemning 
him to pay the expenses of the defendant including Proctor's 
fees - 71 

Contempt. 

It is competent for a Magistrate, where the circumstances justify 
it, to cast a complainant in costs in addition to imposing separ- 
ate fines for prevarication and for instituting a false charge... 8 

The propriety of fining a defendant, for being absent on the day 
of trial, under the 107tli clause of Ordinance 11 of 1868, as well 
as taking him up on a warrant under clause 15 of Ordinance 18 
of 1861, is very questionable 20 

Mere falsehood does not necessarily amount to prevarication 35 

A Proctor advising an appeal on facts of which he has no personal 
knowledge, without taking every reasonable precaution to satisfy 
himself that the statements made to him are true, is guilty of 
contempt of the Supreme Court. A Proctor should always ap- 
pend his name to appeals which he advises 73 

COSTS. 

It is competent for a Magistrate, where the circumstances of a 
case justify such a course, to cast a complainant in costs, in ad- 
dition to imposing separate fines for prevarication and for insti- 
tuting a false charge 8 

In the absence of proof as to amount of costs actually incun-ed by 
a party who is awarded the same, the utmost that should be 
given is a moderate sum for expenditure of time and trouble in 

attending the Court XT 

CEUELTY TO A.'^m.kliB.— (Ordinance 7 of 1862.) 

While two buffaloes were fighting, the defendant struck the ani- 
mal of the complainant with a stick and knocked off one of its 
horns : field that he could not bo convicted of cruelty, this act 
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not being one ejusdem generis referred to in and ma'ie punish- 
able by the Ordinance 47 

CtJSTOMS ORDINANCE.— (.Vo. 17 o/1869.; 

A Magistrate lias no jurisdiction to deal with penalties and forfei- 
tures incurred under the 104th clause of the Oi'dinailoe 43 

DISORDERLY CONDUCT.— rOrrfiaamces 4 of 1841 and 7 of 1873.) 

A defendant who merely uses indecent language at a complain- 
ant while driving past in the street may be convicted of dis- 
orderly behaviour, but not of conduct tending to a breach of 
the peace 16 

A conviction on a charge of dinink and disorderly, though irregu- 
larly recorded under a repealed clause of Ordinance 16 of 1865, 
was aifirmed in appeal as sustainable under the common law... 70 

'ESGA'P:E.— {Ordinance 11 of 1868). 

If a Police Constable makes an unauthorised arrest without a 
warrant, and the person taken into custody escapes, the latter 
cannot bn convicted under clause 170 of the Ordinance 71 

There are offences in I'esppct of which a Constable may arrest with- 
out a warrant : gambling is not one of these 72 

EVIDENCE. 

The doubt to the benefit of which a party accused is entitled' must 
be a reasonable one, and physical certainty is not necessary, foi' 
the physical possibility of the innocence of such persdils can 
never be excluded'. 61 

See also False Information. 

FALSE INFORMATION.— (Oct^mance Jl of 1868.) 

A false ch^irg© made to a Police' Inspector that a wotiian is a C6m- 
mon prostitute will fall within the 166th clause of the Ordi- 
nance 7 

Where a false complaint is made by a married wOniaH ih the pres- 
ence of her husband) tlie presumption arises that she acted 
under his influence and coercion. This presumption mnst be 
rebutted before she can be convicted ;. 12 

A plaint is defective which does not allege that the defelldHnt: will- 
fully gave the false accusation, or which' does not set forth the 
nature of the information complained of : no summons should 
issue on such a plaint ,.... 27, 29, 4S^ 58, 77 

The giving of false evidence is peijury, which' caanot b& proae-- 
aecuted for under the Ordinance which pr^videsouiy for" <!Sftes 
in which false information involuntarily tendertid,. 27, 62 

TALSE PROSECUTION.— /Of dmance 11 of 1868'.) 

The 106th clause of tUe OldiiianciB' applies only to action taken- 
by the MsgiBti-ateat' thetime-of hearing the case said to be false. 
Na charge Will lie at the instance of a private prosecutor 5 
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rEKOCIOUS DOGS. 

Letting a ferocious dog go at large, the owner knowing its mis- 
chievous propensity, is an offence at common law 67 

FISCAL'S ORDINANCE.— (JVo. 4 o/ 1867.) 

A defendant may be punishable for removing goods while in the 
custody of the law, although hfe may iiot be liable to be con- 
victed of obstructing the Fiscal's oiBcer who seized them 19 

A charge of resistance under the 23i'd clause cannot be entertain- 
ed by a Magistrate without the Queen's Advocate's certificate 22 

A Fiscal's officer is entrusted, under section 4 of clause 30, with .-i 
discretionary power in the matter of seizing property under 
civil writs. He may or may not break open tfie doors of houses 77 

A trivial assault committed on a Fiscal's peon in furtherance of 
an attempt to rescue should not be separately punished 72 

FORCIBLE IITSTRY.— (Proclamation of 5th August, 1819.] 

A special count for assault may be included in a plaint for a breacfa 

of the Proclamation 19 

An entry made during the complainant's absence, followed by the 

use of force to prevent his return, is punishable 79 

FUEIOUS DRIVING.— (Ordmance 16 o/1865.) 

A conviction for furious driving under the 83rd clause was up- 
held/ notwithstanding that the plaint was defective i-n not alleg- 
ing that the driving was to the damage and terror of passengers 60 

GAMBLING.— (a»-ai*a«c^ 4 of 1841.) 

No prosecution can be maintaitited under the 19th clause without 
a certific^e from the Queen's Adyocate, rtiid unless the charge 
is preferred before the expiration of one calendar month from the 

date of the offence 4,14 

Befoi'e a person cai be cbnvicted of keeping a gamifig house, there 
should' be evidence taken of the kind of gaming that the Irousfe 
is kept for and as to whether it is of the nature referred' fo in 

tie ISth clausfe :;■ 39 

Evidence of previous gambling i'n a house issuffieifetit to support 

a charge that it is kept.or used fot gainblii^g purposes' 67 

Where Lowevei'thfere is no shch evidence^ arid! tW place in question 

is not a road, or open and public place, no conviction will lie... 75 
A h!6ilis'e falls within tlie liieaiiiirtg' of the w6rd plaie as used in thte 

Ordirianfce ^8 

Gt'AM.-E.—{Ordm:&nce 6 of 1872.) 

The penalty prescribed by section 1, elausb ll,<*£nnotbe imyo^ed 
*lWfe the aniinal was killed d'Uririg a' seaSbrl not declared close 

by pi'oclamationinthe "Gazette" ., 10 

Siieh' proclartiatioti caritlDt' be mdde to 'have a retrospfective eff^tit. 11 
The' 1st seetie'n of clalise 11 leaves' no discretion' as td' the" amount 
offltiet'o- be imposea, btlt th^ 6th sectibh does ; aild; wliere 
several defendants- are pfoc^ede'd a'gainSt uttdei' the latter sed- 
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tinn f.jr a joint oifenca and found guilty, the punishment should 

only be as for one offence , 14, 15 

The words "shall be liable to a fine of Rs. 50" in the first section 
of clause 11, give the Court a discretion as to the amount of fine . 
to be imposed, but the words "shall be liable to a fine of not 
less than Rs. 50," in the 2nd section, do not 63 

QA.'NS A^ AWES. -{Ordinanoe 26 of 1871 J 

A Magistrate may very properly refer a trivial case of assault with 

the open hand to a Gansabawe 17 

Gansabawes hive no power to bind over parties to keep the peace. 40 

HUSBAND AND -WIFE. 

A wife who prefers a false charge of assault to an Aratohy in pres- 
ence of her husband cannot be convicted of giving false inform- 
ation, unless the, legal presumption that she acted ' under coer- 
cion is fully rebutted 12 

A wife selling toddy in the absence o£ her husbanil who holds a 
license under the Arrack Ordinance cannot be convicted 15 

See also Maintenance. 

JURISDICTION. 

A charge laid under the 19th clause of the Vagrancy Ordinance 
is beyond the jurisdiction of a Police Court, without a certificate 
from the-Queen's Advocate 4 

Police Courts have jurisdiction to try British seamen under clause 

73 of the Merchant Shipping Ordinance 15 

A Magistrate cannot try the finder of unclaimed property under 
clause 3 of Regulation No. 15 of 1823 without the authority of 
the Queen's Advocate : 22 

The election of the Queen's Advocate is necessary to enable a 
Magistrate to entertain a. plaint under clause 23 of the Fiscal's 
Ordinance 22 

A Magistrate exceeds his jurisdiction when he conditionally awards 
imprisonment in excess of three months, to take effect on the 
non-recovery of the fine imposed ^ 32, 41 

An indictment for Sodomy is beyond the jurisdiction of Police 

Courts 43 

A Magistrate has no jurisdiction to deal with the penalties and for- 
feitures prescribed by the 104th clause of the Customs Ordi, 
nance 43 

A charge of illegal detention under clause 167 of Ordinance 11 of 
1868 cannot be sustained unless with the sanction of the Queen's 
Advocate 49 

A charge of theft from the person is within the jurisdiction of 
Pojice Courts 61 

Horse-stealing is em ofTence not cognizable by Police Courts 64 

Bribing or attempting to bribe the Police is beyond the Court's 
jurisdiction ;,; .,.,'..: 68 
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LABOE ORDINi\NCE.— (i^o. n o/1865.) 

It is a reasonable order to require a Karigany after a day's work 
to watch the Store all nigbt, on the promise of a lioliday on the 
morrow 5 

A Goldsmith not in the service of the oon)plainant cannot be con- 
victed under the lltb clause 8 

A verbal contract to work for ten months will not subject the party 

so contracting to tlie provisions of the Ordinance 21 

A misapprehension on the part of Coolies as to their right to quit 
service may justify a mitigation of punishment but will not war- 
rant an acquittal on a charge of leaving without notice 23 

A claim made by a Proctor's letter, which was dated the 4th 
April but whicli the complainant did not receive till the llth 
April, for more than a month's wages due, held to justify a re- 
fusal to work on the 6th May, at which date the claim, remained 
unsatisfied 33 

In cases instituted under the 1 1th clause, tlie Superintendent and 
not the Kangany should prosecute as complainant 56 

A defendant who was convicted under the llth clause for insubor- 
dination had not been described in the plaint as a monthly 
servant. Held that the defect was cured by the evidence which 
described him as a head Kangany 58 

The relation of master and servant should clearly be established 
before the Ordinance can be made to apply. An agreement 
between a Kangany and Coolies to leave one Estate and take • 
service on another will not constitute the Coolies the servants of 
the Kangany 62 

The servant of the Proprietor or Superintendent of an Estate 
cannot be convicted of deserting the service of a Kangany on 
that estate 63 

A defendant having been convicted of "crimping" coolies, the 
proceedings in appeal were quashed on the ground that the act 
complained of was not distinctly specified, there being no such 
word as " crimping" in the Ordinance 65 

LICENSING ORDINANCE.— (^'o. 7 o/1873,) 

A person cannot be convicted of selling without a license in breach 
of the 10th clause without proof that he took part in or was 

privy to the sale by his employe 45 

MAINTENANCE.— (Oriimance 4 of 1841.) 

An appeal against a sentence as not sufiBciently severe was rejected 20 

A mere acquittal on a charge of non-maintenance, without a dis- 
tinct adjudication on the question of paternity, is no bar to a 
second prosecution for a like offence in respect of a period not 
included in the first plaint : 28 

A notarial deed of separation would not absolve a defendant from 
the duty of maintaining his wife and children, but if it were 
shown that he acted under the fcona /d« belief that by re- 
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linquishing all his rights to his wife's property he allowed her 
sufficient property to maintain herself and her children, it would 
be unduly pressing the operation of the Ordinance to hold that he 
should be convicted of being an idle or disorderly person for not 
maintaining his family 30 

A wlfij who isjustified iu leaving her husbaEd'a house may pro- 
secute him for non-maintenance 32 

The fact of a defenrlant having been convicted of non-mainte- 
nance in a previous case does not throw on him the onus of 
proving that he has since offered the complainant any support.. 40 

A wife is not a competent witness agaiiisi her husband 41, 42 

A wife who was married before the Ordinance 13 of 1863 cp„rae into 
operation can maintain an action for maintenance, although the 
marriage has not been registered ^ 42 

The whole of a fine imposed on the defendant may be awarded to 

the complainant 49 

The mere likeness of the child to the defendant is a very de- 
ceptive test of paternity and should not be solely i-elied on in 
arriving at a verdict 51 

The evidence of popular rumours in the district is inadmissible on 

a question of paternity gO 

Ii the complainant was defendant's concubine at the time the child 
must have been conceived judging from its age, a strong pre- 
sumption is raised that the defendant is the father, which is not 
rebutted by proof that a third party was in the habit of occa- 
sionally visiting the woman, the period of such visits not being 
defined 59,60 

If a wife elects to live apart from her husband without reasonable 

cause, she has no action against him 65 

A marriage contracted before 1847, followed by co-habitation, nesd 

not be registered to entitle the wife to sue for maintenance 69 

MALIQIOUS mJVRY.— {Ordinance No. 6 o/1846.) 

Dogsare personal property within the meaning of clause 19 21 

The improper joinder of persons in a charge of maliciously injuriag 
property is no doubt a ground for viewing the complainant's- 
case with suspicion, but is not a legal bar to a prosecution. The 
defendants against whom the case is not proved may be dis- 
charged and called as witnesses for the defence 36 

"Where a plaint does not state that the defendant wilfully and ma- 
liciously injured any property nor cites the Ordinance or clause 
thereof alleged to be irjfringcd, a summons will be refused 45 

The nature of the malicious act imputed to the defendant, if proved, 
may often rebut the presumption that he acted merely in asser- 
tion of a right to the property damaged 74 

MASTBE ATTENDANT'S ORDINANCE.- (No. 6 of 1865.) 

To support a charge that the defendant had gone alongside of and 
communicated with a ship in the roadstead before she was visit- 
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ed by (he Hpalth Officer, s'rict proof that the defendant's boat 
wus siiiBciently close to the ship f.ir any persop to jump on board 
or on to the ship's side from it, was held to be unnecessary ... 64 

MERCHANT SHIPPING ORDINANCE.— (J/o. 7 0/ 1863.) 

A British seaman may be tried by a Magistrate for assaulting his 
superior officer under the 73rd ciaiise, the Act IB and 19 Vict, 
c. 91, sec. 21 giving the necessary jurisdiction to Police Courts. 15 

MUNICIPAL COUNCILS.— (Ordinance i>7o. 17 o/1865.) 

The (Jhairman of a, Municipal Council has no authority, in the 
absence of nny resolution, bye-law or other record of the Council 
empowering him thereto, to sign a warrant for the removal of 
small-pox patients und.-r regulations framed in accordance with 
Ordinances of 1866 10 

PADDY ORDINANCE.— (M). 14 0/ 1840.) 

The mere fact that the Renter's agent knew of the cutting of a 
crop and did not remonstrate would not obviate the necessity 
of the notice required to be given by the cultivator 61 

PETITION DRAWEES. 

Petition drawer.'* who frequent a Court for the purpose of plying 
their occupation cannot be convicted as vagrants under clause 

4 of Ordinance 4 of 1841 64 

POLICE ORDINANCE.— (JVb. 16 of 1865.) 

It is not necessarily the duty of the Police to forcibly eject a 
person from the Court House without express orders from the 
presiding Magistrate merely because such person is talking 2 

A momentary push by the hand given in the impulse of the 
moment by a person so ejected, immediately followed by a com- 
plete submission, cannot be construed as resistance 28, 29 

A Police Inspector acting 6oii.a^de in the execution ot his duty 
and with a view to the detection of crime should not be con- 
victed of wilful and culpable neglect of duty under the 70th 
clause, for delaying to produce an arrested person in Court, 
especiallj' where the evidence discloses no malice or corrupt 
motive on his part 53 

The Police are justified in enforcing a warrant issued by a Justice 
of the Peace, under the 232nd clause of Ordinance 11 of 1868, 
withoutany afiBdavit 73 

POSTAL ORDINANCE.— (JV^o. 27 0/ 1865.) 

The mere loss of a mail packet is not sufficient evidence to con- 
vict a tappal-runner under the 48th clause of the Ordinance ,,. 72 

PRACTICE, ^. . 

It is the duty of a complainant to point out his witnesses to the 

Fiscal •• • 3 

Previous convictions should be duly proved 4 

No Judge presiding at a criminal trial should on any account fail 

to take notes of the evidence adduced 12 
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Where the proof for the complainant is weak, the defendant should 

not be convicted because he has failed in a counter-case 15 

A case once struck off or dismissed, whether any evidence has 
been taken or not, cannot be rciastituted without the Magis- 
trate's permission 16 

No expenses or payment can be awarded to an absent party 36 

The plea as recorded at the time and subsequently reported to the 
Supremo Court by tho Magistrate cannot be contradicted by the 
defen iiint's affidavit 37 

Cases may be struck off where cause for postponement is not shown 

on affldavits 38 

A Magistrate has the right at the le-hearingof acase ordered by the 
Supremo Court to increase the punishment originally awarded. 38 

Process cannot be legally refused on a plaint which discloses a 
legal offence 39, 42 

A sub-renter of tolls is entitled to file an unstamped plaint on 

matters relating to his rent 40 

A Magistrate cannot fine a defendant and at the same time bind 

him over to keep the peace 64 

The absence of a defendant on the day of trial is no ground for 
striking off a case 66 

The Court before taking penal measures against « complainant 

should admit all the evidence he offers 79 

PRISONS ORDINANCE.— (Wb. 18 0/1844.) 

The Ordinance cannot be made to apply to any prison not duly 

proclaimed 59 

QUEEN'S ADVOCATE'S CERTIFICATE. 

See Jurisdiction. 

RIOTOUS CONDUCT. 

Riotously fighting on the high ro»d is an offence at common law. 30 

SALT 0RDINANCE.-(2Vb. 3 0/1836.) 

The word "occupier" in the 7th clause must be held to mean a 
person in the actual de/aefo occupation of certain premises 76 

SECURITY TO KEEP THE PEACE. 

Accused parties, except in cases whick come under the 226th clause 
of Ordinance 11 of 1868, are not liable to be fined as well as 
bound overto keep the peace !, 9 

A Magistrate, as such, has no right to bind over parties to their 
good behaviour. He may in certain cases bind over to keep the 
peace but not in more than Rs. 300 or for more than three 
months 38 

Gansabawes have no power to bind over 40 

A Justice of the Peace has not the same power as a Magistrate to 
bind over in cases wheie he is satisfied that the ends of justice 
would be sufficiently met by such a course 69 
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THEFT AND EECEIVING STOLEN PROPERTY. 

A person receiving coffee from men whom he knows to be estate 
coolies and mein not in the least likely to be growers of or honest 
dealers in coffee, and who when arrested tells a lie about the 
coffee so received, may fairly be convicted of receiving with 
guilty knowledge 18 

A plaint which charges the defendant with attempting to induce 
complainant's coolies to sell coffee to him by offering a bribe dis- 
closes no legal offence. He ought to be indicted for attempting 
to induce the coolies io steal 19 

A defendant charged with possessing stolen goods cannot be con- 
victed of receiving. "Where it is intended to prefer the latter 
charge, the ownership of the property should be stated in the 
plaint 22 

The bare suggestion of a claim on the part of a defendant charged 
with theft is insufficient to warrant an acquittal. The Court 
must determine whether such claim be fictitious or iiiowo fide... 33, 63 

Circumsiances may negative the claim of right being ionajfde and 
may indicate a theftuous intent 66,70 

A charge oi possessing stolen property with guilty knowledge dis- 
closes no legal offence 40 

In the absence of any evidence that the goods in question were 
stolen, a defendant charged with receiving cannot be convicted 78 

TIMBER OEDINANCE.— rJ^'o. 24 of 1848 and No. 4 of 1864.) 

Where a defendant cuts a tree by another's authority or order or 
for valuable consideration paid for it, he cannot be found guilty 
under the Ordinance 18 

If, however, the circumstances under which the contract between 
the parties was made show that both knew that a fraud on the 
Crown was intended, they may be convicted, and at a re-he«r- 
ing of the case the original sentence may be increased 18, 38 

The offence created by clause 5 of felling without a license is in its 
nature single and the penalty must accordingly be taken to be 
single 37 

The Ordinance 4 of 1864 does not authorize the imposition of 

both fine and imprisonment 46 

TOLL.— (Ordinance 14 o/1867.) 

A toll certificate to be operative should fully meet the require- 
ments of the 7th clause and be signed by the Superintending 
Officer and not by an Overseer 1, 3, 3 

Payment of toll on a vehicle drawn by a horse will not clear the 

horse passing without the vehicle 24 

A sub-renter of tolls is entitled to file an unstamped plaint in 

mattera relating to his rent 40 

An Overseer holding a certificate from his Superintending Officer 
is not entitled to pass his family, servants and private luggage 
free 48 

Castor seed cake comes under the term Poonac and is liable to toll 67 
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VAGKANOY ORDINANCE,- (No. 4 o/1841.) 

Adultery is an " unlawful purpose" within the meaning,' of the 

term in section 6, clause 4 5 

A defendant may be convicted under clause 4 of being found on a 

Coffee estate for an unlawful purpose 21 

Petition-drawers who frequent Courts for plying their occupation, 

cannot be treated as vagrants 64 

A person cannot be convicted under the 13th clause for selling 

arrack after 9 p. m., where the evidence as to time is indefinite 

and contradictory 22 

WEIGHTS AND MEASURES.— (0/-ima7ioa 2 of 1836.) 

The conviction of a tavern-keeper under the 5th clause for using 
a tumbler not in conformity with the established standard was 
set aside on the ground that it had not been proved for what 
description of measure the glass in question had been used 6.5 
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ACTION EX DELICTO. 

A teinof Cannot be sued wilfioiit a gtiardian or curator, anti 
there is no difference in this respect between actions ex 
tonlrartu and actions ex delicto;., ... ,„ 5 

Subsiahtial damages h\ay be awarded to the owner of a trespassing 
animal whith is injured by unnecessary violence and cruelty ... 9 

APPEAL. 

No appeal lies from an ifiterlocdtofy order, the difference between 
which ahd a final judgment is fiilly discussed in D. C. Co- 

, lombo, 2784, (Crowther, p. 52.) ... ,.. 16 

Where only one of two wrong-doers had been sued and the 
plaintiff had been nonsuited on the ground of hoh-joinder, 
the Supreme Court set aside the jndgmfeht as erroneous with 
leave to plaintiff to proceed agaihst both persons by amending 
his plaint ... .. ... ... 22' 

No appeal lies under the 47th section of the Merchaht Ship- 

pingOrdinance ... ... ... .. 3^ 

ARBITRATORS. 

An arbitrator's fee is recoverable in a separate attion, the costs 
attending wkich ho\Ve\?er may be disaHdwed on the ground of 
siich fee not ha^^ing bfeen included in the aftioUnt of th6 original 
writ ... ... ... ... 2( 

BOND. 

AYi actiofi by the assignee of a bond is sufficient notice to the 
dfebtOr of the assignment and makes the plaintiff's cause of 
action complete before the litis contestatio ... ,.; y 

CLERKS' WAGES. 

\^See Prescription^ 

CONTEMPT. 

The non-paytaeiit 6f money brdfered to fee deposited in Coiirt as 
a condition Itt a postponement cannot be treated as a con- 
tempt, btit the defendant in default may be attached under 
Ordinance $ of 1859 ... ... ... i 

COMMISSION. 

The cost of a commission to appraise, Vi'hei e neither party has" 
valiied the land correctly, should be divided... ... 40 

CONSIGNEE AND CARRIER. 

A contract between a Consignor aiid carrier dOcs not bind the 
consignee acting as agent lor the torrtier , and the carrier has no 
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r^ght to sjie the agept tpf an ajlegpd breach of the contract ... 23 

CONTRACT. 

An implied contract op the part of a defipndant to pay for the 
storage of timber may be gathered from the correspondence 
Ibetween, and the conduct of, the parties, even although the 
defendant may not in ppintoffact be the real ojvner ... JQ 

.COSTS. 

A Court of Requests has po ppw.er to award ppsts in a case whiph 
is found to be beyond its jurisdiction. The proper course is to 
order that the suit do abate, each party paying his own costs... 20, 31 
It is competent for a party to bring an action to recover the 
amount of taxed bills on account of ^atta jdue ... ... ^ 

DAMAGES. 

Substantial damages may be aj^'ardjed to the ownpr of a trespass- 
ing animal which is injured by unnepessary violence and 
cnielty ... ... ... ... g 

A Procfor's costs for conducting a prosecution for assault cannot 
be recoyered in a civil action as part of the damages cpnsequent 
on that assaplt ... ... ... .,. ij, 

A plaintiff cannot recover damages sustained by his own negli- 
gence or that of his spryapt ... "... ... 22 

A defendant who without any raaliciops intent shoots at night a 
trespassing cow, mistaking it for a wild pig, is not liable ip 
darnagps ... ... ... ..'. 3Q 

pECISORY OATH. 

A decisoiy oath taken before the Aratchy qf the village, wjth 

the previous consent of the parties, is binding on them ... 5 

A judgment entpred for plaintiff on the ground that the defendant 
fiad failed to take fhe depisory oath, as prpyiopsly agreed to in 
Court, was set asidp and the casp septbac)< for regular trial ... 7, 2^ 

Whatever question there may be as to the lawfulness or unlavvful- 
tiess of decisory oaths, the Supreme Court has no doubt as to 
their inexpediency and is unwilling to encourage t)iem, the more 
Eip as persons are encouraged to swear, it may be falsely, with- 
out any legal penalty attaching to their perjury ... 18,22 

DISMISSAL. 

■yviiere a'plaintifl'spase ha? been once (Jjspiissed, the Comrnis- 

sioner Has no power to rcropen judgttient ... ' ... 5 

EXECUTION. 

An execution-creditor y;Vio has made out a pripia facie casp pf fraud 
against: a claiqtiant who felies on a purphasp from the debtor, 
js entitled to preyail unless spch rlairnant can proye the bona 
fides of his transaction ... ... ,,, j2 

Where a claimant is in possession, it is fpr the execution prpflitor 

to institute a casq .,, .,, ' __ 21 
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FALSE PROSECUTION. ^'*'^"' 

No civil action will lie against persons for giving fajse evidence ... 28 
FISHING. 

Where the mere right of fishing was in dispute, the Cotnmissioner 
was not justified in giving judgment for either party for the 
" fishing lots" claimed, even assuming that any prescriptive right 
to such Ipts could be acquired .. ,.. ... 38 

PUARDIAN AND WARD. 

A grandfather who has not been legally appointed guardian cannot 
sue to enforce a private arrangement, dealing with the minor's 
property, pome to with the minor's lather ... ... 8 

^QEWANDIRAM. 

This pioppy is in the nature of a salary and is protected in 

execution by clause 34 of the Fiscal'? Ordinanpe ... 3 

JUDGMENT. 

Judgments of Courts of Requests may be opened up in appeal on 

cause shewn and subject to conditions imposed... ... 3, 27, 32 

It is not competent for a Commissioner to reropen a case if the 
plaintiff be once nonsuited .. ... ... 19 

■^ JH'lgtPent dpbtpr may resist the claijji of an assignee of thq 

judgment on grounds other thap payrpent ... .... 3;^ 

JURISDICTION. 

In an action for rent for l|ie storage <f timber which the defend- 
ant denies to be the owner of, the value of the timber is imma- 
terial in a questipp ot contract between the parties ... |0 

Where apase is beyond the jurisdiction of the Court, order should 

be made that the suit do abate eaph party bparing his own costs 20, 31 

By the 8ist clause of Ordinance 11 of 186B, the Court has jurisdic- 
tion to fry a case in which the particular share of land claimed 
is not worth more than Hs. 100, whatever the value of the entirety 

may bp ... r- . . •■ ••■ 35 

A Commissioner has no power to decree a partition ... 3^ 

LANDLORD AND TENANT. 

A landlord may sue for actual use and oppupatipn for more than 

a mopth in the absenpe ot a written lease ... ... i 

A prinpipal acquiescing in a lease by his attorney is estopped from 

questioning the latler's authority to have executed it ... n 

Construction of an agreement to cancel a lease ... ... 13 

A lessee failing to register his lease and being evicted by a third 

party who has duly registered a subsequent conveyance in big 

favour may yet recover damages from his landlord for npn-pps- 
, session ... ... ... ... 2^ 

MALICIOUS PROSECUTION. 

An acquittal for want of prosecution is not eypn prima facie evi- 
dence of malice... .., •',. ,,, {6 
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Page. 
Malice may be, ,tfi6ugh it need nbt netessarrly be, inferred frorti the 
want of probable cause ... ... ... r8' 

MERCHANT SHIPPING AQt. 

No appeal lies und6r the 47th section 6f the l^erdhant Shipping 
Qrdinanee 7 6f 1&63 ... ... ... 3^ 

MORTGAGE. 

A mortgagee is liof boand io receive a portion of his debt artd to 

release a part 6f the itiortgaged property ... ... 2r 

PARTITION. 

A Court of Requests has no power to entertain a partition Sui't ... 38 

PAYMENT. , 

The lapse of nine years Ib'et'Ween the date of jiidgiiient and date of 
motion to reissue writs affords a strong presuiViption of pay- 

^ ment ... ... ... ... 2i 

Very satisfactory parol evidence is required to support a plea of 
payment in respect of a promissory note produced and sued on 
by the creditor ... ... ... ... 23' 

i'RACTICE. 

When absent defendants are represented by a Proetbr the tase 

should not be treated as one of default ... ... i'^' 

A plaintiff who is absent at a trial fixed on a public holiday should 

not be nonsCiited ... ... ... ... 23' 

A party called upon tb shew cause on any fixed day is entitled to' 

the whole of that day to do so ... ... ... 29* 

A defendant appearing on the retiirnable day of the summons 
should be called upon t6 ansWer the plaiilt. If he denies the 
claim and does not choose to state his answer t6 the clerk, be 
should be allowed the whole day for filing a written answer ... 33- 

f'RESCRIPTlON. 

The gth section of Ordinahee 22 of i8ji does riot apfkly to a 
clerk's salary ... ... ... ... 7 

Prescription rilns against a promissory note .payable on demand 

from the date of the note ... ... ... 15 

Mesne profits in the nature of danl!ageS for 2 years preceding 
the date of action are recoverable, although in a previous 
District Court suit the plaihtiif has recovered s\ich damages for 
another two years prior to the date ot the libel therein filed ... 37 

PROCTOR'S FEES. 

The engagement of a third party to pay a Proctor the fees due 
by his client is in the nature of a guarantee and cannot be 
enforced unless it be in writing... ... „, 35 

A Proctor's costs for conducting a prosecution for assault cannot 
be recovered as part of the damages Claimed on account of the 
assault ... ... ... ... 14. 

A- Proctor cannot sue for his fees unless he has delivered to his 
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client one month previously to action a duly signed bill of costs 34 

PROMISSORY NOTE. 

A note which though ungrammatically drawn is intended to be 
made payable to order may be specially endorsed over or 
transferred by a blank endorsement ... ... ^ 

The consent of a maker is not necessary to render such endorse- 
ment valid ... ... ... ... 3 

Prescription runs against a promissory note payable on demand 

from the date of the note and not from the date of the demand 15 

PUBLIC HOLIDAYS, 

A plaintiff who is absent at a trial fixed on a holiday should not 
be nonsuited ... ... ... ... ^l 

SURETIES. 

It is not necessary except in special cases to bring a fresh actiorr 
on a security bond for the performance of a judgment. The 
proper course is to apply for a rule in the case in which the bond 
is fiJed ... ... ... ... 30' 

VENDOR AND PURCHASER. 

A vendor who appears as a witness before an arbitrator in an action 
by a third party to evict the vendee cannot afterwards object 
to the reference or plead want of notice in a subsectuent suit 
brought by the purchaser to recover the value of the land from 
which he has been evicted under the award ,,, 4:0 

WINDOW RIGHT. 

A party cannot be prevented from opening in a wall, which is not a 
common or party wall but stands wholly on his own land, windows 
so as to overlook his neighbour's premises .„ ... 26' 

WORK AND LABOR DONE. 

A clerk's wages are not prescribed in one year ... ... 7 

A foreman who after giving notice to leave continues to work for 
his employer is entitled to recover his salary for the period of 
actual service. ... ... ... ,,. i^ 



